AMERICAN LAW REVIEW. 


Vou. V.] BOSTON, APRIL, 1871. [No. 3. 


THE NORTH EASTERN FISHERIES. 


WE purpose to discuss the juridical questions involved in the contro- 
versy between the United States and Great Britain respecting the 
North-eastern Fisheries. These questions have to do with rights 
asserted or denied by either party, based upon the accepted doc- 
trines of International Law, or upon the stipulations of treaties ; 
and, if they arose within the sphere of municipal jurisprudence, 
would be referred to the courts for adjudication. Of other matters 
properly belonging to the undefined region called by most writers 
“ Comity,” we shall not speak. 

The only treaty provisions relating to the subject are the fol- 
lowing : — 

Article III. of the treaty of peace, concluded Sept. 3, 1783, 
is in these words: — 


“Tt is agreed that the people of the United States shall continue to 
enjoy unmolested the right to take fish of every kind on the Grand Bank, 
and on all the other banks of Newfoundland; also in the Gulf of St. Law- 
rence, and at all other places in the sea where the inhabitants of both coun- 
tries used at any time heretofore to fish ; and also that the inhabitants of 
the United States shall have liberty to take fish of every kind on such part 
of the coasts of Newfoundland as British fishermen shall use, but not to 
dry or cure the same on that island; and also on the coasts, bays, and 
creeks of all other His Britannic Majesty’s dominions in America ; and that 
the American fishermen shall have liberty to dry and cure fish in any of 
the unsettled bays, harbors, and creeks of Nova Scotia, Magdalen Islands, 
and Labrador, as long as the same shall remain unsettled; but as soon as 

VOL. v. 26 


{ 

| 

j 

] 

| 

THE 

i 

XUM 


890 THE NORTH EASTERN FISHERIES. 


the same, or either of them, shall be settled, it shall not be lawful for said 
fishermen to dry or cure fish at such settlement without a previous agree. 


ment for that purpose with the inhabitants, proprietors, or possessors of the 
ground.” 


The treaty of peace signed at Ghent, Dec. 24, 1814, was silent 
upon the subject of the fisheries. A correspondence soon there- 
after arose, in which the American Government maintained the 
position that all the rights secured to citizens of the United States 
in 1783 were still subsisting, notwithstanding the intervening war 
of 1812; while the British cabinet insisted that all these liberties 
were swept away at the outbreak of hostilities between the two 
countries. The convention signed at London, Oct. 20, 1818, was 


the result of these opposing claims. Article I. thereof is as fol- 
lows: — 


“Whereas differences have arisen respecting the liberty claimed by the 
United States for the inhabitants thereof to take, dry, and cure fish on cer- 
tain coasts, bays, harbors, and creeks of His Britannic Majesty’s dominions 
in America, it is agreed between the high contracting parties that the 
inhabitants of the said United States shall have for ever, in common with 
the subjects of His Britannic Majesty, the liberty to take fish of any kind 


on that part of the southern coast of Newfoundland which extends from 
‘Cape Ray to the Rameau Islands, on the western and northern coasts of 
Newfoundland from the said Cape Ray to the Quirpon Islands, on the 
shores of the Magdalen Islands, and also on the coasts, bays, harbors, and 
creeks from Mt. Joly on the southern coast of Labrador, to and through 
the Straits of Belle Isle, and thence northwardly indefinitely along the coast. 
And that the American fishermen shall also have liberty for ever to dry 
and cure fish in any of the unsettled bays, harbors, and creeks of the 
southern part of the coast of Newfoundland, hereinbefore described, and 
of the coast of Labrador; but as soon as the same, or any portion thereof, 
shall be settled, it shall not be lawful for said fishermen to dry or cure fish 
at such portion, so settled, without previous agreement for such purpose 
with the inhabitants, proprietors, or possessors of the ground. And the | 
United States hereby renounces for ever any liberty heretofore enjoyed or 
claimed by the inhabitants thereof, to take, dry, or cure fish, on or within 
three marine miles of any of the coasts, bays, creeks, or harbors of His 
Britannic Majesty’s dominions in America, not included within the above- 
mentioned limits. Provided, however, That the American fishermen shall be 
admitted to enter such bays or harbors for the purpose of shelter, of repair- 
ing damages therein, of purchasing wood, and of obtaining water, and for 
no other purpose whatever. But they shall be under such restrictions as 
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shall be necessary to prevent their taking, drying, or curing fish therein, or 
in any other manner whatever abusing the privileges hereby secured to 
them.” 


Article I. of the “ reciprocity treaty’ signed June 5, 1854, so far 
as it is important to quote, is as follows: — 

“It is agreed by the high contracting parties that, in addition to the 
liberty secured to the United States fishermen by the above-mentioned 
convention of Oct. 20, 1818, of taking, curing, and drying fish on certain 
coasts of the British North American colonies therein defined, the inhab- 
itants of the United States shall have in common with the subjects of Her 
Britannic Majesty, the liberty to take fish of every kind except shell-fish on 
the sea-coasts and shores, and in the bays, harbors, and creeks of Canada, 
New Brunswick, Nova Scotia, Prince Edward’s Island, and the several 
islands thereunto adjacent, without being restricted to any distance from 
the shore, with permission to land upon the coasts and shores of those colo- 
nies and the islands thereof, and also upon the Magdalen Islands, for the 
purpose of drying their nets and curing their fish. Provided, That in doing 
so they do not interfere with the rights of private property or with British 
fishermen.” 


Article V. provides that the treaty is to remain in force ten 
years after it goes into operation, and further until twelve months 
after either party gives a notice terminating the same. It was 
terminated in March, 1866, by the United States Government. 

The Parliament of Great Britain passed a statute, June 14, 
1819, to carry out the stipulations of the convention of 1818. 
It enacts (1), that His Majesty in council may make such regu- 
lations and give such instructions as may be deemed proper and 
necessary for carrying into effect the purposes of the treaty with 
relation to the taking, curing, and drying fish by American citizens 
within the limits set by said convention; (2) that it shall not be 
lawful for any foreigners or foreign vessels to fish for, or take, dry, 
or cure fish “ within three marine miles of any coasts, bays, creeks, 
or harbors whatever, in any part of His Majesty’s dominions in 
America not included within the limits specified” in said treaty ; 
and that “if any such foreign vessel, or any person on board 
thereof, shall be found fishing, or to have been fishing, or preparing 
to fish, within such distance of such coasts, bays, creeks, or har- 
bors . . . outside of said limits,” such vessel may be seized and 
condemned ; (8) that it shall be lawful for United States fishermen 
to enter bays and harbors for purposes of shelter, &c., subject to 
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such restrictions as may be necessary to prevent them from taking, 
drying, and curing fish therein, &c., and as shall for that purpose 
be imposed by any order of His Majesty in council; (4) if any 
person after being required shall refuse to depart from such bays 
or harbors, or shall refuse or neglect to conform to any of the 
aforesaid regulations, he shall forfeit the sum of £200. 

Between the years 1819 and 1854, the provincial legislatures of 
Canada, Nova Scotia, and New Brunswick, adopted various statutes 
relating to American fishermen, and purporting to be based upon 
the treaty of 1818. Their provisions were much more minute and 
stringent than those of the imperial act; but as they were abro- 
gated, or at least suspended, by the reciprocity treaty in 1854, and 
were almost identical in form and substance with the colonial laws 
now in operation, it is unnecessary to quote their language. After 
the consolidation of the former provinces into the Dominion of 
Canada, authority to legislate in respect to the sea-coast fisheries 
was conferred upon the Canadian Parliament. The local statutes 
at present in force are the Dominion Act, passed May 22, 1868, and 
an amendment thereto, adopted May 10, 1870. These are very 
important, and we give an abstract of their sections. Statute of 
1868, § 1. The governor may grant licenses to fish within three 
miles of the coasts. § 2. Any one of a number of specified officers 
“may go on board of any vessel within any harbor of Canada, or 
hovering (in British waters) within three marine miles of any of 
the coasts, bays, creeks, or harbors in Canada, and stay on board 
so long as she may remain within such place or distance.” § 3. “If 
such vessel shall be bound elsewhere, and shall continue within 
such harbor or so hovering for twenty-four hours after the master 
shall have been required to depart,” the officer, may bring her into 
port, search her cargo, and examine the master on oath touching 
her voyage or cargo; if the master do not truly answer the ques- 
tions put to him, he shall forfeit $400; if the vessel be foreign, 
“and have been found fishing, or preparing to fish, or to have been 
fishing (in British waters), within three marine miles of any of the 
coasts, bays, creeks, or harbors of Canada not included within the 
above-mentioned limits, without a license,” the vessel, stores, and 
cargo shall be forfeited. The remaining sections relate to the pro- 
ceedings upon seizure, and to suits brought against officers making 
a seizure. The Act of May 12,1870, amends the third section of 
the foregoing statute by striking out the provision allowing the 
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vessel to remain within a harbor or “hovering” for twenty-four 
hours after notice to depart, so that as thus changed, it reads: “ Any 
[of the enumerated officers] may bring any vessel being within any 
harbor in Canada, or hovering, &c., into port,’ may search her 
cargo, examine her master, &c. 

From the year 1818 to the present time, many American fishing- 
vessels have been seized by imperial or colonial officers, and con- 
demned. A pamphlet recently published at Ottawa, and understood 
to be official, states the grounds for such seizures and confiscations 
to have been,! 1. Fishing within the prescribed limits; 2. Anchor- 
ing or hovering in shore during calm weather without any ostensible 
cause, having on board ample supplies of wood and water ; 3. Lying 
at anchor and remaining inside of bays to clean and pack fish; 
4. Purchasing and bartering bait, and preparing to fish ; 5. Selling 
goods and buying supplies; 6. Landing and transshipping cargoes 
of fish. This statement sums up the claims of the British Home 
and Colonial Government, as they have been incorporated in statutes, 
communicated by instructions to naval and customs officers, and 
enforced upon the persons and property of American citizens. 

Previous to the year 1854, the convention of 1818 regulated all 
the rights of American fishermen within the territorial waters of 
the Canadian provinces. The British authorities assume that it 
was revived and restored to all its original force by the abrogation 
of the reciprocity treaty, and the United States Government seems 
to have tacitly admitted the correctness of this assumption. We 
purpose, however, to separate our discussion into two divisions ; 
and, — 

First. To examine into and state the rights of American fisher- 
men in the North-eastern waters upon the basis of the treaty of 
1818 as an existing compact; and, 

Second. To inquire whether the treaty of 1818 is an existing 
compact, and if not, what are the rights of American fishermen in 
the same waters under the treaty of peace of 1783. 


FIRST. 


We shall ascertain and state the rights of American fishermen in 
the North-eastern waters upon the basis of the treaty of 1818 as 
an existing compact. 


1 Review of President Grant’s Message relative to the Canadian Fisheries. Ottawa, 
Dec. 12, 1870, p. 11. 
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This division of the subject includes the following separate and 
independent heads : — 
I. The rights of American citizens and vessels to fish in the 
North-eastern waters ; 
II. Their rights to enter and remain in bays and harbors upon 
the North-eastern coasts for purposes other than fishing; and, 
Ill. Their right to navigate the strait of Canso. 


I. The rights of American citizens and vessels to fish in the 
North-eastern waters. 

1. It is not, nor can it be denied, that the inhabitants of the 
United States may fish in all parts of the sea outside of British ter- 
ritorial waters; and these free portions of the ocean include the 
Banks of Newfoundland and the Gulf of St. Lawrence. This right 
was recognized in terms, but was not conferred by Article III. of 
the treaty of 1783, and was not renounced by that of 1818. The 
provisions of the former convention relating to this particular sub- 
ject-matter, were simply declaratory 6f the International Law, and 
the freedom acknowledged therein would have existed had no refer- 
ence been made to the fisheries. This is the construction which 
the British Government has put upon the treaty of 1783 from the 
very commencement of the dispute. It has uniformly drawn a dis- 
tinction between the “ right” to fish on the Banks and in the Gulf 
of St. Lawrence, recognized in the first clause of Article II., and 
the “liberty” to fish in territorial waters conferred by the subse- 
quent clauses. The Earl of Bathurst wrote in 1815: “ It is surely 
obvious that the word ‘ right’ is, throughout the treaty, used as 
applicable to what the United States were to enjoy in virtue of a 
recognized independence, and the word ‘ liberty’ to what they were 
to enjoy as concessions strictly dependent on the treaty itself.” 
This point is not now of practical importance, because no question 
is raised as to the use of these particular waters. It is plain, how- 
ever, that the British Home and Colonial Governments are for ever 
estopped from closing the Gulf of St. Lawrence against our fisher- 
men on the alleged ground of an exclusive jurisdiction over that 
land-locked region. Undoubtedly the Gulf is territorial to the 
extent of inhibiting belligerent acts upon its neutral surface ; but 
Great Britain has by a solemn treaty, and by a contemporaneous 


1 Am. State Papers, For. Rel. fol. ed. 1834, Vol. 4, p. 354. Earl Bathurst to J. Q. 
Adams, Oct. 30, 1815. 
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and continuous exposition thereof, acknowledged it to be free to 
American fishermen. 

2. The inhabitants of the United States may fish in certain ter- 
ritorial waters of British North America ; viz., on the southern coast 
of Newfoundland, from Cape Ray to the Rameau Islands; on the 
western and northern coasts of Newfoundland, from Cape Ray to 
the Quirpon Islands; on the shores of the Magdalen Islands; and 
on the coasts, bays, harbors, and creeks of Labrador from Mt. Joly 
eastwardly to and through the Straits of Belle Isle, and thence north- 
wardly indefinitely. The right of Americans to fish in these ter- 
ritorial waters having been conferred by treaty, no statutes of the 
Imperial or the Colonial Parliament, and no orders of the home or 
the local executive can lawfully destroy or abridge it. Mt. Joly is 
in longitude about 61° 40’ west from Greenwich. In 1818 the 
eastern boundary of Canada was at the mouth of the river St. 
John, between the 64th and 65th meridians of west longitude. In 
1825, this eastern boundary was removed to the bay of Ance Sablon, 
about 57° 8’ west, and was made to include the southern coast of 
Labrador to that point, and also the Magdalen Islands. These 
regions, namely the southern coast of Labrador from Mt. Joly east, 
and the Magdalen Islands, which are specified in the treaty of 1818, 
are now within the Dominion of Canada, and are subject to the 
legislation of its Parliament.1_ The express terms of the Dominion 
Statutes of 1868 and 1870, already quoted, permit and require that 
American vessels lawfully within these described waters, shall be 
boarded by British or Canadian officers, brought into port, searched, 
their masters examined on oath, and perhaps subjected to a fine. 
These stringent and penal provisions, so far as they are applicable 
to the coasts of Labrador from Mt. Joly to the bay of Ance Sablon, 
through four and a half degrees of longitude, and to the shores of 
the Magdalen Islands, are in direct conflict with the stipulations of 
Article I. of the treaty of 1818, and any attempt to enforce them, 
should be met by a most earnest protest and determined resistance 
from the American Government. That treaty contains no proviso 
or reservation in reference to the use of the coast of Labrador and 
Newfoundland, and of the shores of the Magdalen Islands, which 
can be made the foundation for this legislation. On the 8th Jan., 
1870, the Governor-General of Canada, in Council, made an order, 


1 Cong. Doc. 1870, 41st Cong., 3d Sess. H. of R. Ex. Doc. No. 1, p. 417. Mr. 
Fish to Mr. Thornton. 
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“that henceforth all foreign fishermen should be prevented from 
fishing in the waters of Canada.”! This order directly contravenes 
the treaty of 1818 so far as it covers the above described districts 
now within the Dominion. Mr. Secretary Fish, on May 31, 1870, 
called the attention of Mr. Thornton to the broad and illegal terms 
of this order, and requested that it should be modified.2 Mr. 
Thornton seems to have acknowledged that a correction was neces- 
sary; but we have no evidence that any change has been made. 
The Canadian Parliament has thus placed upon its statute-book an 
act, and its Privy Council has issued an order, which would abro- 
gate rights of fishing upon certain coasts and shores secured to 
American citizens by the convention of 1818. It is useless for the 
Dominion authorities to disclaim any such design upon their part, 
because the language they have used is express, and admits of no 
other construction. It is not enough to promise that these prohibi- 
tions shall remain a dead letter; the United States should demand, 
and with a gentle firmness insist upon a compliance with the de- 
mand, that they be modified so as to harmonize with the treaty 
stipulations. We add, in passing, that this conflict between the 
statutes of 1868 and 1870, and the treaty, seems to have escaped 
Mr. Fish’s attention. This oversight is remarkable, because the 
legislation itself is much more vexatious and much more likely 
to be enforced, than the sweeping clauses of the Order in Council. 
In addition to the privilege of fishing on the coasts above-men- 
tioned, American citizens have the liberty to dry and cure fish in any 
of the unsettled bays, harbors, and creeks of the southern part of the 
coast of Newfoundland, and of the coast of Labrador, described in 
the treaty ; but as soon as the same or any portion thereof shall be 
settled, the consent of the inhabitants or possessors of the ground 
to their use must be obtained. This concession permits the fisher- 
men to land and to occupy the soil. The Statutes of 1868 and 1870 
interfere in direct terms with this liberty so far as it is to be exer- . 
cised on the coast of Labrador within the Dominion of Canada. It 
is said by an organ of the Canadian Government, that Americaus 
have been suffered to land and to cure and dry fish without restric- 
tion, but that they are uniformly guilty of violence to the persons 


1 Cong. Doc. 1870, 8d Sess. H. of R. Ex. Doc., No. 1, p. 408. Sir John Young to 
Mr. Thornton. 

2 [bid. p. 417. Mr. Fish to Mr. Thornton. 

8 Ibid. p. 419. Mr. Thornton to Mr. Fish. 
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and property of the inhabitants.’ If this is true, the offenders should 
be punished ; but individual acts of disorder furnish no grounds for 
legislation which will infringe upon the stipulations of the treaty 
and nullify its concessions. 

There may be some doubt as to the extent of the privilege pos- 
sessed by American citizens in reference to the Magdalen Islands. 
In all its other clauses, the treaty uniformly speaks of “ coasts,” 
but changes its language in the single case of these islands, and 
permits the inhabitants of the United States to fish on their 
“shores.” Coast” is not a word of legal nomenclature. It is 
sometimes applied to the dividing line between the land and low 
water, sometimes to an undefined extent of territory bordering on 
the sea, and sometimes to that part of the ocean immediately adja- 
‘cent to the land. Its sense must be determined by the context. 
“ Shore” has, however, in the English law a well-established, tech- 
nical meaning, and describes that portion of the riparian soil which 
lies between high-water mark and low-water mark, and which is 
alternately covered and left bare by the flow and the ebb of the 
tide.2, When it is said, therefore, that American fishermen may 
fish “on the shores of the Magdalen Islands,” permission is given 
for them to land and draw their nets at times when the shores are 
exposed. This construction is in accordance with the strict legal 
signification of the language and with the familiar rules of interpre 
tation. The law officers of the Crown gave an opinion, in 1841, 
that the word was not used in the treaty in any such technical 
sense, but was to be taken as synonymous with “ coasts”; the 
British Government, however, does not seem to have been guided 
by this opinion. 

3. The United States “ renounced any liberty heretofore enjoyed 
or claimed by the inhabitants thereof to take, dry, or cure fish on 
or within three marine miles of the coasts, bays, creeks, or harbors 
of His Britannic Majesty’s dominions in America not included within 
the above-mentioned limits,” which exclusion applies to Nova Scotia, 
New Brunswick, Prince Edward's Island, and Canada, west of Mt. 
Joly. The most important of all the questions connected with the 
North-eastern Fisheries arose at an early day under this clause of 
renunciation, and after many and protracted discussions, it. still 
remains unsettled. Where shall the line within which American 


1 Review of President Grant’s recent Message, pp. 36, 37. 
2 Angell on Tide Waters, pp. 33-35. 
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citizens may not take, dry, or cure fish be run? The answer 
involves a true construction of the language used, interpreted in 
harmony with the universal rules and doctrines of International 
Law. The British Government declares that it should be measured, 
at three miles’ distance, from extreme headland to headland, includ- 
ing all waters inside of this exterior boundary, and especially all 
bays and gulfs, be they great or small. The United States, on the 
other hand, insists that it should follow the coast parallel to its 
general sinuosities, and be measured across the mouths of small 
bays only, leaving those of larger dimensions partially open and free 
to our fishermen. This dispute has a practical importance chiefly 
in relation to the Bay of Fundy, the Bay of Chaleurs, Miramichi 
Bay, and a few other considerable indents of the coast, to which the 
fish resort in great numbers, and which are therefore favorablé 
localities for the prosecution of the fisherman’s arduous labors. 
The progress and present condition of the controversy upon this 
point can be seen from the following condensed synopsis. In Sep- 
tember, 1824, Mr. Brent wrote to Mr. Addington, the British Minis- 
ter, complaining of interruptions to the taking and curing of fish 
in the Bay of Fundy by American citizens, and the seizure of their 
vessels. Mr. Addington finally replied in February, 1825, justify- 
ing the seizures and other acts of the British officers, on the ground 
that the fishing was within the limits of prohibition. This ap- 
pears to have been the first official announcement by the United 
States Government of its claim, under the convention of 1818, 
to freedom of fishing within the large Canadian bays. A special 
message was sent to Congress, by the President, communicating 
documents relating to the arrest of several vessels in 1839. Among 
the papers was a letter from Lieutenant Paine, an officer of the 
navy, to Mr. Forsyth, dated Dec. 29, 1839, in which the points at 
issue were well summed up, as follows: The Canadians apply the 
word “bays” to all indents of the coast, and would refuse admis- 
sion within lines drawn from one extreme headland to another, no 
matter how large an extent of water is included; while the Amer- 
icans insist that the bays of Fundy, Chaleurs, Miramichi, and some 
others, are open to a line three miles from their concave shores. A 
most elaborate diplomatic correspondence was commenced in 1839, 
and continued until the year 1845. In July, 1839, the acting Secre- 
tary of State complained to Mr. Fox, the British Minister, of seiz- 
ures in the Bay of Fundy. Mr. Forsyth, in February, 1841, sent 
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to Mr. Stevenson, the American Minister at London, elaborate 
instructions in respect to the demands of the United States, inform- 
ing him that the provincial authorities would exclude American 
vessels from all bays, including Fundy and Chaleurs, while the 
Americans believe that they may fish anywhere outside of a line 
three miles from the land. This despatch was laid before Lord Pal- 
merston in March, 1841. In June, 1843, Mr. Secretary Upshur 
forwarded similar instructions to Mr. Everett, then Minister at 
London. Mr. Everett, in a letter to Lord Aberdeen, dated Aug. 10, 
1843, complained of the seizure of the American vessel, Washing- 
ton, fishing in the Bay of Fundy, ten miles from land, which called 
out an answer from Lord Aberdeen, and a reply from Mr. Everett, 
wherein the respective claims of the two governments were set 
forth with much elaborate argument. In October, 1844, Mr. 
Everett communicated to Lord Aberdeen the case of the Argus, 
seized off Cape Breton, more than fifteen miles from the shore, 
although within the points of extreme headlands. On the 10th of 
March, 1845, Lord Aberdeen announced to Mr. Everett that the 
British Government did not admit the correctness of the construc- 
tion put upon the treaty of 1818 by the United States, nor abandon 
its own interpretation; but from considerations of comity would 
relax its rights as to the Bay of Fundy, but not as to any other 
indents of the coast. Mr. Everett replied, March, 25, 1845, refusing 
to accept the concession as a favor, but demanding it as a right.? 
In 1852, the British Government declared an intention to enforce its 
rights with greater strictness than before, and sent a squadron to 
the fishing-grounds. Lord Malmesbury, in August, 1852, commu- 
nicated to Mr. Lawrence the orders which had been issued to the 
naval officers, by which they were directed not to interfere with 
the American use of the Magdalen Islands, and were informed that 
the condition of the Bay of Fundy would be left as announced by 
Lord Aberdeen in 1845. Mr. Everett in a despatch to Mr. Steven- 
son, dated Dec. 4, 1852, formally re-asserted and maintained the 
rights of American fishermen.? 

1 This correspondence, so briefly referred to, will be found at large, with all the 
accompanying documents and proofs, in the Cong. Doc. of 1851-52, Ist Sess. £2d Cong. 
Senate, Ex. Doc. No. 100; being a special message of the President on the subject of 
the fisheries. The Canadian official pamphlet before cited, asserts that the United 
States admitted and acquiesced in the correctness of the British interpretation up to 
the year 1841 (pp. 18, 14). The despatches and letters given in the text show this 


assertion to be without any foundation of fact. 
2 Cong. Doc. of 1853, Spec. Sess. Senate Ex. Doc. No. 3. 
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In 1841, the House of Assembly of Nova Scotia submitted 
certain questions to the English advocate-general and attorney- 
general. These gentlemen—Sir John Dodson and Sir Thomas 
Wilde answered :— 


“That the prescribed distance of three miles is to be measured from the 
headlands or extreme points of land next the sea, or the coast, or the en- 
trance of bays, or indents of the coast; and, consequently, that no right 
exists on the part of American citizens to enter the bays of Nova Scotia 
there to take fish, although the fishing being within the bay may be at a 
greater distance than three miles from the shore of the bay; as we are of 
the opinion that the term “headland” is used in the treaty to express the 
part of the land we have before mentioned, including the interiors of the 
bays and the indents of the coast.” 


It is plain that Her Majesty’s legal advisers did not examine the 
treaty with much care, for it nowhere uses the word “ headland” 
nor any equivalent term. 

A convention having been entered into in 1853 between the 
United States and Great Britain, referring certain demands to a 
mixed commission for arbitration, the owners of the Washington, 
which we have stated was seized in 1843, while fishing in the Bay 
of Fundy, presented their claim for reparation, alleging that the 
seizure and subsequent confiscation were illegal. The commission- 
ers disagreed ; and the umpire, Mr. Joshua Bates, decided that as 
the Bay of Fundy is from sixty-five to seventy-five miles wide, and 
from one hundred and thirty to one hundred and forty miles long, 
it is not a British bay, nor a bay within the meaning of the word 
as used in the treaty of 1818.! 

The Secretary of State for the colonies, informed the Lords of 
Admiralty, April 12, 1866, that Her Majesty’s government wished 
“neither to concede nor for the present to enforce any rights which 
are in their nature open to any serious question. Even before the 
conclusion of the reciprocity treaty, Her Majesty’s government 
had consented to forego the exercise of its strict rights to exclude 


1 Report of Commissioners under Convention of 1853, pp. 170-186. The official 
Canadian pamphlet misstates the action of the Commissioners by representing their 
decision to have been that the bay “ being partially bounded by American territory at 
its mouth, was not, so far as the limits of that territory formed its bounds, a British bay” 
(p. 17). In fact, the case covers the whole grounds of the dispute, and necessarily 
sustains the American construction, in full accordance with the legal authorities here- 
after quoted in the text. 
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American fishermen from the Bay of Fundy, and they are of the 
opinion that during the present season that right should not be 
exercised in the body of the Bay of Fundy, and that American 
fishermen should not be interfered with unless they are found 
within three miles of the shore, or within three miles of a line 
drawn across the mouth of a bay or creek which is less than ten 
geographical miles in width, in conformity with the arrangement 
made with France in 1839.1 By a letter from the Colonial Depart- 
ment to the Admiralty, dated April 30, 1870, and by instructions 
from the Admiralty dated May 5, 1870, British naval officers were 
directed ‘ not to seize any (American fishing) vessel unless it is 
evident and can be clearly proved that the offence of fishing has 
been committed, and the vessel itself captured, within three miles 
of land.”? The Dominion Government, however, now asserts in 
the most peremptory manner a right to exclude American vessels 
from all bays, including that of Fundy, and declares an intention 
to enforce its own interpretation of the treaty with vigor.® 

From this sketch of the progress and present condition of the 
controversy, it appears that since 1824 the United States has uni- 
formly and steadily maintained the rights of its citizens; that the 
British Government, although not in form abandoning the position 
originally assumed by it, has, since 1845, partially relaxed its 
claims ; but that the Canadian authorities ignore the conciliatory 
action of the Home Department, and are determined to reject the 
American demands altogether, both in theory and in practice. 

We now purpose to subject the question thus open between the 
two nations, to the test of principle and of authority. 

The clause of the treaty of 1818, establishing the territorial line 
at three marine miles distant from “ any of the coasts, bays, creeks, 
or harbors” of the provinces, was evidently intended to be, and 
must be considered as, declaratory of the International Law. If 
we can, therefore, discover and state with accuracy the doctrines 
and rules of that law, we shall have found the correct interpreta- 
tion of the convention. Parts of the sea are under the municipal 
jurisdiction, and belong to the territory of the countries whose 
coasts they wash. These portions are, for reasons stated hereafter, 
bounded exteriorly by the range of cannon-shot projected from the 
land, which distance, for purposes of certainty, has generally been 


1 Cong. Doc. 1870, 41st Cong., 8d Sess. H. of R. Ex. Doc. No. 1, p. 419. 
2 Ibid. p. 416. 3 Review of Pres. Grant’s Message, pp. 13-20. 
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taken at three marine miles. This external sea-limit of territorial 
dominion does not, however, follow the shore parallel to all the 
sinuosities of the low-water mark ; it is measured at the established 
distance from point or headland to point or headland, where these 
projections do not alter or break the trend of the coast, and is thus 
carried across the mouths of those small depressions or bays whose 
openings are not wider than the double range of cannon, or six 
marine miles; but it does sweep inwardly from headlands where 
the general direction of the coast is changed, and follows the con- 
eave shore of those larger indents whose mouths are of greater 
width than the double range of cannon. Great Britain has, how- 
ever, from an early day, asserted municipal jurisdiction and terri- 
torial dominion over a wider extent of adjacent waters, and has 
demanded that her exterior sea-line shall run direct from a point 
three miles without one extreme headland to a point three miles 
without the next extreme headland, no matter how far apart these 
promontories may be, nor how broad and deep the included depres- 
sion, nor how many the intervening and lesser projections of the 
land. Ina word, while the general law says that territorial right 
is confined to those bays whose mouths are not wider than the 
double range of cannon, and to that part of others which lies within 
cannon-shot, Great Britain would extend her exclusive sway to all 
portions of all bays and gulfs. 
In his discussion of this subject, Phillimore says : — 


“ Besides the rights of property and jurisdiction within the limit of 
cannon-shot from the shore, there are certain portions of the sea which, 
though they exceed this verge, may, under special circumstances, be pre- 
scribed for. Maritime territorial rights extend, as a general rule, over arms 
of the sea, bays, gulfs, estuaries, which are enclosed but not entirely sur- 
rounded by lands belonging to one and the same State. With respect to 
bays and gulfs so enclosed, there seems to be no reason or authority for a 
limitation suggested by Martens. Thus Great Britain has immemorially 
claimed and exercised property and jurisdiction over the bays or portions 


of sea cut off by lines drawn from one promontory to another, and called 
the King’s Chambers.” * 


We shall see hereafter that the limitation suggested by Martens, 
which is thus discarded by Phillimore, is based upon principle, and 
is sustained by almost universal authority. Wildman simply 


1 Commentaries upon Int. Law, pt. iii., c. viii., p. 212. 
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remarks that “ the sea within gunshot of the shore is occupied by 
the occupation of the coast.”"! The latest English text-writer upon 
International Law is Sir Travers Twiss, and he is far from support- 
ing the extreme British pretensions. After stating the familiar 
rule that hostilities cannot be carried on within a certain distance 
of neutral coasts, he proceeds : — 


“ That distance is held to extend as far as the safety of a nation renders 
it necessary, and its power is adequate to assert it; and as that distance can- 
not, with convenience to the nations, be variable, depending on the presence 
or absence of an armed fleet, it is by practice identified with that distance 
over which a nation can command obedience to its empire by the fire of its 
cannon. That distance is, by consent, now taken to be a maritime league 
seawards along all the coasts of a nation. Beyond the distance of a sea 
league from its coasts, the territorial laws of a nation are, strictly speaking, 
not operative.” 


He prefers to call such waters “ jurisdictional,” and thus describes 
those which he denominates “ territorial : ”” — 


“If a sea is entirely closed by the territory of a nation, and has no other 
communication with the ocean than by a channel of which that nation may 
take possession, it appears that such a sea is no less capable of being occu- 
pied and becoming property than the land. In the same manner, a bay of 
the sea, the shores of which are the territory of one and the same nation, 
and of which the entrance may be effectively defended against all other 
nations, is capable of being reduced into the possession of a nation.” 


Finally, he limits jurisdiction over the “ King’s Chambers,” to 
the mere right of preventing hostilities therein between other bel- 
ligerents.? 

Why is the range of cannon-shot from the land, adopted as the 
limit of territorial jurisdiction and property ? Because the open 
sea is free to all, and cannot be possessed or brought under the 
dominion of any one nation. Ortolan examines and states this 
principle at length with great clearness and cogency of reasoning. 
We can only quote his conclusion : — 

“ The impossibility of property in the sea, results from the physical nature 
of this element, which cannot be possessed, and which serves as the essen- 
tial means of communication between men. The impossibility of empire 


1 Institutes of Int. Law, vol. i., p. 70. 
2 Law of Nations, vol. i., c. x., §§ 172-177. 
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over the sea, results from the equality of rights and the reciprocal inde- 
pendence of nations.” * 


This fundamental principle being conceded, the converse is evi- 
dent. Property in and dominion over the sea can only exist as to 
those portions capable of a permanent possession; that is, of a 
possession from the land, which possession can only be maintained 
by artillery. At one mile beyond the reach of coast-guns, there is 


no possession any more than in mid-ocean. Hautefeuille elaborates 
this doctrine as follows ; — 


“ Maritime dominion stops at the place where continuous possession ends, 
where the people who own the shore can no longer exercise power, at the 
place from which they cannot exclude strangers ; finally, at the place where 
the presence of foreigners, being no longer dangerous, they have no interest 
to exclude them. Now the point where the causes which render the sea 
susceptible of private possession cease, is the same for all. It is the limit 
of the power represented by instruments of war. All the space through 
which projectiles thrown from the shore pass, being protected and defended 
by them, is territorial and subject to the dominion of the power which con- 
trols the shore. The greatest range of a ball fired from a cannon on land 
is, therefore, the limit of the territorial sea. The sea-coast does not present 
one straight and regular line ; it is, on the contrary, almost always broken 
by bays, capes, &c. If the maritime dominion must always be measured 
from every one of these points of the shore, great inconvenience would 
result. It has therefore been agreed in practice, to draw an imaginary line 
from one promontory to another, and to take this line as the base of depart- 
ure for the reach of the cannon. This mode, adopted by almost all nations, 
is only applicable to small bays, and not to those of great extent, which are 
in reality parts of the open sea, and of which it is impossible to deny the 
complete assimilation with the great ocean.” * 


Martens thus states the rule, with the limitation rejected, as we 
have seen, by Phillimore : — 


“ What has been said of rivers and lakes, is equally applicable to bays 
and gulfs; above all, to those which do not exceed the ordinary width of 
rivers, or the double range of cannon. At this day, all writers agree that 


1 Diplomatie de la Mer, liv. ii., c. vii. (ed. of 1864). 

2 Droits et Devoirs des Nations Neutres, tom. i., tit. i., c. iii., § 1. Hautefeuille’s par- 
ticular rules are not always in agreement with modern practice, and he often ignores 
existing facts; but in the statement of those grand principles of abstract right which 
lie at the foundation of International Law, he is surpassed by no juridical writer 
ancient or modern. 
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strails, gulfs, and the adjacent sea belong to the owner of the coast as far 
as the range of a cannon placed upon the shore.” * 


In the editor’s note upon this section, contained in the latest 
edition, the passage cited above from Hautefeuille is quoted with 
approval. Kliiber expresses himself in a precise and practical 
manner : — 

“To the territory of a State belong those maritime districts and regions 
susceptible of an exclusive possession. In this number are the parts of the 
ocean which extend within the continental territory of a nation, if they can 
be commanded by cannon from the two banks, or if their entrance only 
can be closed or defended against vessels (gulfs, bays).” * 


Ortolan is even more emphatic. He says: — 


“ We should range upon the same line as ports and roads, gulfs and bays, 
and all indentations known by other names, when these indentations made 
in the lands of the same State do not exceed in breadth the double range 
of cannon, or when the entrance can be governed by artillery, or when it 
is naturally defended by islands, banks, or rocks. In all these cases we 
can truly say that the gulfs or bays are in the power of the nation which is 
mistress of the territory surrounding them.” * 


Baron de Cussy examines the subject at great length. After 


referring to numerous treaties and laws, and to many tex‘-writers, 
he says: — 


“Sovereignty over the territorial waters of the sea reaches as far as the 
range of cannon fired from the shore. This sovereignty also extends to 
maritime districts and regions, such as roads, bays, and straits, whose en- 
trance and exit can be defended by cannon.” “ All bays and straits, how- 
ever, cannot belong through their entire surface and extent to the territorial 
sea of the State whose shores they wash. The sovereignty of the State over 
large bays and straits is limited to the distance which has been indicated in 
the preceding rule.” * 


Heffter, discussing territorial dominion over the sea, states the 
general rule : — 


“Common usage has established the range of cannon as the distance 
within which it is not lawful to trespass, a line of limit which has not only 
obtained the suffrages of Grotius, of Bynkershoek, of Galiani, of Kliiber, 


1 Precis du Droit des Gens, § 40 (ed. of 1864). 

2 Droit des Gens, § 130 (ed. of 1861). 

3 Diplomatie de la Mer, vol. i., p. 145 (ed. of 1864). 

4 Phases du Droit Maritime des Nations, vol. i., tit. ii., §§ 40, 41. 
VOL. v. 27 
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but has been adopted by the laws of many nations.” “If the strip of sea 
which washes the coast is considered as belonging to the contiguous State, 
it follows, for even a stronger reason, that waters connected with this por- 
tion of the sea ought to be under the dominion of the neighboring State 
which is able to guard them, to defend the approach to them, and to hold 
them under its exclusive control. Such are the ports and harbors which 
form a means of access to the territory. Some nations, as much by an 
extension of their rights as for other reasons, have arrogated to themselves 
a kind of dominion, or at least exclusive use, over certain portions of the 
high seas. Thus in England they include within the dominion of the State, 


under the name of King’s Chambers, the bays situated between two prom- 
ontories.” * 


In a treaty between Great Britain and France, of August 3, 1839, 
it is stipulated that the subjects of either State shall enjoy an 
exclusive right of fishing within a distance of three miles from low- 
water mark along the whole extent of its coasts. The IXth Arti- 
cle provides that this distance shall be measured, in the case of 
bays of which the opening shall not exceed ten miles, from a 
straight line drawn across from one cape to another.? 

We submit that our proposition is demonstrated, and that the 
correctness of the American claim is established. The position 
assumed by the British Home and Colonial Governments is sus- 
tained by only one English text-writer, Phillimore. All other 
modern jurists of authority agree both in the general principle and 
in its application to the particular case. Such unanimity exists 
simply because the principle itself is not arbitrary, but is founded 
upon the essential nature and necessary elements of territorial 
property and dominion. It follows, therefore, that, taking the 
limit expressed in the treaty of 1818 as the true one, the exterior 
sea-line along the Canadian coasts should sweep within all bays 
and other indents whose mouths are more than six miles wide, 
leaving portions of their waters without its boundary of exclusion, 
and therefore open and free for American citizens and vessels to 
fish thereim, and to anchor, prepare to fish, and do all other acts 
connected with their business. Any interference with them while 
thus lawfully pursuing their avocation, is as much an international 


wrong as though they should be arrested in the very midst of the 
Atlantic or Pacific Oceans. 


1 Droit International Public, §§ 75, 76 (ed. of 1866, by Bergson). 
2 Twiss, Law of Nations, vol. i., c. x., § 182. 
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If. We shall now proceed to consider the rights of American 
fishing-vessels to enter and remain in bays and harbors upon the 
north-eastern coasts, for purposes other than fishing. 

No reference is here made to the bays of Newfoundland and 
Labrador, which our citizens are expressly permitted to use in dry- 
ing and curing fish ; the discussion is confined to those mentioned 
in the proviso which ends Article I. of the convention. This pro-- 
viso admits American fishermen into all such bays and harbors 
“for the purpose of shelter, of repairing damages therein, of pur- 
chasing wood, and of obtaining water, and for no other purpose 
whatever,” and subjects them “to such restrictions as may be 
necessary to prevent their taking, curing, or drying fish therein, 
or in any other manner whatever abusing the privileges secured to 
them” by the treaty. It must be understood, in accordance with 
the principles already established, that this privilege and the 
restrictions which may be placed upon its enjoyment, relate solely 
to those bays which are completely territorial, and to those parts 
of others which are within the exterior limit of dominion. 

There may arise a claim of right to do the following acts within 
the waters thus described; namely, in the language of the stipu- 
lation, “ to enter for the purpose of shelter, of repairing damages 
therein, of purchasing wood, and of obtaining water;” to anchor 
or lie by without doing any other act at a time when no sufficient 
storm actually drives the vessel in ; to lie at anchor for the purpose 
of cleaning or packing fish; to procure bait ; to prepare to fish; 
to sell goods and buy supplies other than wood and water ; and to 
land and transship cargoes of fish. Some of these acts are clearly 
lawful; others are expressly forbidden; while others still may 
properly be controlled or prohibited by the necessary “ restric- 
tions” mentioned in the treaty. We arrange the several claims 
into similar groups. 

1. The claim of right to enter for shelter, for repairs, for wood 
and water, and to anchor or lie by when not actually driven in by 
a storm to escape imminent danger. 

The language of the concession is very general; but the colo- 
nial legislatures by their statutes, and the home and provincial 
executives by their orders and instructions, have placed upon it a 
most rigorous construction, and have imposed “ restrictions ” upon 
the privilege granted to United States fishermen, which are plainly 
designed to deprive it of all value. An American vessel having 
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been seized in 1823, Mr. Adams complained to the British Govern- 
ment. Mr. Addington replied that the vessel was anchored in 
Shelburne harbor in fine weather, not driven in by stress of 
weather, and was therefore condemned.! In the mass of corres 
pondence submitted to the Senate in 1852, is a letter which states 
the dispute upon this particular subject with accuracy : — 


“The provincial authorities claim the right to exclude vessels [from bays 
and harbors], unless in actual distress. . . . The fishermen claim a right to 
resort to the ports for shelter, whenever from rough weather, calms, or 
fogs, they cannot prosecute without risk or inconvenience their labors at 
sea.” 2 


Professing to act under the power to provide the “ necessary 
restrictions” contemplated by the treaty, the Canadian Government 
now requires that a boarding officer shall be placed on each fishing- 
vessel during its stay within a bay or harbor for any purpose ; that 
such vessel shall depart after twenty-four hours’ notice; that in 
case of failure to comply with this regulation, she shall be seized, 
searched, her master examined on oath, and perhaps subjected to a 
heavy fine. All this was not enough, and the last legislation of 
1870 has abolished the twenty-four hours’ warning and delay, and — 
authorizes the seizure, search, and examination as soon as the vessel 
enters the territorial waters. Entrance for shelter is forbidden in 
any but stormy weather, and is only permitted to vessels in actual 
distress. The colonial authorities have even gone so far as to deny 
the right of obtaining wood and water unless the vessel started on 
its voyage with an ample supply which had been consumed or 
accidentally lost. These various legislative and official acts are not 
mere “ restrictions” placed upon the privilege secured to American 
fishermen; they render that privilege worthless and virtually 
destroy it. 

The provision of the Canadian statute that an officer may board 
an American vessel as soon as she comes into a bay or harbor, and 
remain during her stay therein, is plainly reasonable and proper. 
Moreover, if enforced, it would be the only “ restriction necessary 
to prevent” the crew “ from taking, curing, or drying fish” in the 
territorial waters, “ or from in any other manner abusing the priv- 


1 Cong. Doc. 1851-52, 32d Cong. 1st Sess. Senate Ex. Doc. No. 100. J. Q. Adams 
to Mr. Canning, June 25, 1823. Mr. Addington to Mr. Adams, Oct. 12, 1823. 
. 2 Jbid. Lieut. Commanding Paine to Mr. Forsyth, Dec. 29, 1839. 
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ilege secured to them.” No such unlawful act would or could be 
done under the eye of the British boarding officer, because the legal 
penalty of confiscation would be certain and immediate. To this 
extent the Canadian Parliament had a right to go; and if it had 
stopped here the United States would have had no cause of com- 
plaint. 

The seizure and search of a vessel and examination of her mas- 
ter after she has been within a bay or harbor for twenty-four hours, 
and a fortiori the seizure, search, and examination immediately 
which are now permitted, have no warrant in any language of the 
treaty. They are arbitrary acts of irresponsible power ; because, 
when the convention stipulates that the American fishing-vessels 
may resort to the bays and harbors for shelter, repairs, wood, and 
water, it means that they may stay therein during a time reasonably 
necessary for such purposes, and the Dominion Parliament has no 
right to say, and violates the treaty by saying, that this time can in 
no case exceed twenty-four hours. The present statute (of 1870), 
which authorizes our fishing-vessels to be seized and searched at 
once without delay, simply nullifies the treaty. 

The final claim made by the Dominion Government that Ameri- 
can fishing-vessels cannot resort for any purpose to these bays and 
harbors except when in actual distress, is equally unwarranted by 
the language of the convention, and was once repudiated by the law 
officers of the crown. Among the questions submitted by the legis- 
lature of Nova Scotia to the English attorney-general and advo- 
cate-general in 1841, the VIth was as follows: — 

“Have American fishermen the right to enter the bays and harbors of the 
province for the purpose of purchasing wood or obtaining water, having 
provided neither of these articles at the commencement of their voyages in 
their own country; or have they only the right of entering such bays and 
harbors in eases of distress, or to purchase wood and obtain water after the 
usual stock of those articles for the voyage of such fishing-craft had been 
expended or destroyed ?” 


The English law officers replied: 


“By the convention the liberty of entering the bays and harbors of Nova 
Scotia for the purpose of purchasing wood and water is conceded in general 
terms, unlimited by any restriction expressed or implied, limiting the enjoy- 
ment to vessels duly provided with those articles at the commencement of 
their voyage ; and we are of the opinion that no such condition could be 
attached to the enjoyment of the liberty.” 
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What is here said of procuring wood. and water is equally true 
of shelter. The liberty of entering the bays and harbors for pur- 
pose of shelter is conceded in general terms untrammelled by any 
restrictions express or implied limiting the enjoyment to craft which 
are compelled to seek a refuge from destruction. There is nothing 
in the meaning of the word, nor in its context, which confines its 
operation to vessels driven in by stress of weather to escape proba- 
ble shipwreck. Finally, a resort to bays or harbors rendered law- 
ful by the treaty cannot be made unlawful by a Canadian statute 
describing the act as “hovering.” 

We thus reach the following conclusions: American fishing-ves- 
sels may resort to the bays and harbors in question to obtain wood 
and water whenever their needs require, and whether originally 
supplied with those articles at homie or not; they may also enter 
and lie therein during a reasonable time whenever fishing outside is 
impossible or difficult, even though not compelled to seek safety 
from storms in a condition of actual distress. The statutes and 
orders interfering with such use are not the “ necessary restric- 
tions” mentioned in the treaty, but are in fact destructive of the 
privilege conferred thereby. 

2. The claim of right to lie at anchor in the bays and harbors 
and other territorial waters for the purpose of cleaning and pack- 
ing fish ; or to procure bait therein by purchase or barter; or to 
prepare to fish while therein ; or to land and transship cargoes of fish. 

All of these acts are plainly unlawful, and would be good grounds 
for the confiscation of the offending vessel, or the infliction of pecu- 
niary penalties. The treaty stipulates that “ American fishermen 
shall be admitted to enter such bays and harbors for the purpose of 
shelter, of repairing damages therein, of purchasing wood, and 
of obtaining water, and for no other purpose whatever.” Even 
assuming, as has sometimes been urged, that the words “ for no 
other purpose whatever” refer exclusively to matters connected 
with the business and process of fishing, the prohibition still 
covers all the acts enumerated. To use the bays and _ harbors 
as places of convenience in which to clean and pack fish, to 
procure bait, to prepare to fish, or to land cargoes of fish, would 
be an invasion of the exclusive fishing rights within the terri- 
torial waters secured to British subjects and denied to American 
citizens. “ Preparing to fish,” if permitted, would render it almost 
impossible to prevent actual fishing. When, from considerations of 
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policy, statutes are made to declare some final result illegal, the 
legislature uniformly forbids the preliminary steps which are 
directly connected with that result, lead up to it, and facilitate its 
accomplishment. Thus, if Congress should absolutely prohibit the 
landing of certain goods in our ports, the United States Govern- 
ment would doubtless listen with amazement to a complaint from 
foreign importers that “preparing to land” was also prohibited. 
All customs and revenue regulations are framed upon this theory. 
The provision of the.Imperial and Canadian statutes making it a 
penal offence for American vessels “to prepare to fish” while lying 
in territorial waters, seems therefore to be a “ restriction necessary 
to prevent” their taking fish therein, and for that reason to be law- 
ful and proper. We cannot assent to the views upon this particular 
subject contained in the recent message of President Grant. 

3. The claim of right to sell goods and buy supplies other than 
wood and water in the Canadian ports and harbors. 

Information furnished by various consuls residing in the Domin- 
ion shows that for a number of years past our fishing-vessels have 
been permitted to carry merchandise, enter at the custom-houses, 
and buy supplies other than wood and water, but that this practice 
has recently been stopped.’ The President of the United States in 


his last annual message to Congress asserts that the right exists, 
and recommends measures for its protection. This particular claim 
has not yet been made the subject of diplomatic correspondence 
between the two governments; but among the documents laid 
before Congress at its present session is a consular letter from 
which we quote : — 


“It [the treaty of 1818] made no reference to and did not attempt to regu- 
late the deep sea fisheries which were open to all the world. . . . It is obvious 
that the words ‘for no other purpose whatever,’ must be construed to apply 
solely to such purposes as are in contravention to the treaty; namely, to 
purposes connected with the taking, drying, or curing fish within three 
marine miles of certain coasts, and not in any manner to supplies intended 
for the ocean fisheries, with which the treaty had no connection.” ? 


All this is clearly a mistake, and if the claims of American fisher- 
men, partially sanctioned by the United States executive, rest upon 
no better foundation, they must be abandoned. In fact the stipulation 


1 Cong. Doc. 1870, 41st Cong. 3d Sess. H. of R. Ex. Doc., No. 1, pp. 422-484. 
2 Tbid. pp. 424, 425. Mr. Jackson to Mr. Fish, Sept. 5, 1870. 
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of the treaty in which the clause occurs, has reference alone to ves- 
sels employed in deep sea fishing. It did not require any grant to 
enable our citizens to engage in their occupation outside the terri- 
torial limits, that is, upon the open sea; but they were forbidden 
to take, dry, or cure fish in the bays and harbors. They were per- 
mitted however to come into those inshore waters for shelter, 
repairs, wood, and water, “and for no other purpose whatever.” 
To what American vessels is this privilege given? Plainly to those 
that fish in the open sea. To say that the clause “for no other 
purpose whatever ”’ applies only to acts connected with taking, dry- 
ing, or curing fish within the three miles’ limit, which acts are in 
terms expressly prohibited, is simply absurd. It would be much 
more reasonable to say that, applying the maxim noscitur a sociis, 
the words “ for no other purpose whatever” are to be construed as 
having reference solely to matters connected with regular fishing 
voyages, necessary, convenient, or customary in the business of fish- 
ing, and are not to be extended to other acts of an entirely different 
and purely commercial nature. 

President Grant declares that so far as the Canadian claim is 
founded upon an alleged construction of the convention of 1818, it 
cannot be acquiesced in by the United States. He states that dur- 
ing the conferences which preceded the signing of this treaty, the 
British Commissioners proposed a clause expressly prohibiting 
American fishermen from carrying on any trade with British sub- 
jects, and from having on board goods except such as might be 
necessary for the prosecution of their voyages. He adds: — 


“This proposition which is identical with the construction now put upon 
the language of the convention, was emphatically rejected by the American 
commissioners, and thereupon was abandoned by the British plenipoten- 
tiaries, and Article I. as it stands in the convention was substituted.” + 


The President has been misinformed. The proposition alluded 
to had no connection with the privilege given in the latter part of 
Article I. to enter bays and harbors for shelter and other similar 
purposes ; but referred expressly and exclusively to the grant con- 
tained in the former part of the article of a right to take, dry, and 
cure fish on the coasts and in the bays of Labrador and Newfound- 
land. This is apparent from a reference to the negotiations them- 
selves. On September 17, 1818, the American Commissioners 


1 President Grant’s Message, 1870, p. 11. 
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submitted their first projet of a treaty. The proposed article 
relating to the fisheries was nearly the same as the one finally 
adopted, including a renunciation of the liberty to fish within three 
miles of other coasts and bays. The proviso was as follows: — 


« Provided, however, that American fishermen shall be permitted to enter 


such bays and harbors for the purpose only of obtaining shelter, wood, 
water, and batt.” 


The British counter projet granted a liberty to take, dry, and 
cure fish on the coasts of Newfoundland and Labrador within much 
narrower limits than those demanded by the American plenipoten- 
tiaries. It admitted the fishing-vessels of the United States into 
other bays and harbors “for the purpose of shelter, of repairing 
damages therein, of purchasing wood, and obtaining water, and for 
no other purpose.” It also contained the following clause : — 


“Tt is further understood that the liberty of taking, drying, and curing 
fish granted in the preceding part of this article shall not be construed to 
extend to any privilege of carrying on trade with any of his Britannic 
Majesty’s subjects residing within the limits hereinbefore assigned for the use 
of fishermen of the United States. And in order the more effectually to 
guard against smuggling, it shall not be lawful for the vessels of the United 
States engaged in the said fishery to have on board any goods, wares, and 
merchandise, except such as may be necessary for the prosecution of the 
fishery.” * 


Messrs. Gallatin and Rush replied, insisting upon a privilege to 
take, dry, and cure fish on the coasts of Newfoundland and Labra- 
dor within the limits first demanded by them, and added as the last 
sentence of their letter: “‘ The clauses making vessels liable to con- 
fiscation in case any articles not wanted for carrying on the fishery 
should be found on board, would expose the fishermen to endless 
vexations.”® On the 13th October, the British Commissioners pro- 
posed Article I. as it now stands, which was accepted at once.‘ 
There was no discussion of an alleged right of American fishermen 


1 Am. State Papers, For. Rel. fol. ed. 1834, vol. iv., pp. 383, 384, protocol of 
8d Conference, Art. A. 

2 Ibid. p. 390, protocol of 5th Conference, Art. A. 

3 Ibid. p. 392. 

* Ibid. p. 394, protocol of 7th Conference, Art. A., and p. 397, protocol of 8th Con- 
ference. 
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to engage in trade, and no farther allusion to the subject. Indeed, 
throughout all these conferences the American Commissioners were 
laboring to obtain as extensive a district of territory as possible on 
Newfoundland, Labrador, and the Magdalen Islands for inshore fish- 
ing, and paid little attention to the privilege — then apparently of 
small value, but now important — of using other bays and harbors 
for shelter and kindred purposes. The British agents on the other 
hand endeavored to confine the former grant within narrow bounds, 
and to load it with restrictions. The rejected clause, concerning 
trade and carrying goods, was one of these restrictions, and in its 
very terms referred alone to the vessels taking, drying, and curing 
fish on the portions of the Newfoundland and Labrador coasts made 
free to our citizens. It should be noticed that the proviso finally 
adopted omitted the right originally demanded by the Americans of 
entering other bays and harbors for bait, and is identical with the 
one at first submitted by the British plenipotentiaries, strengthened 
by the addition of the word “ whatever” after the clause “for no 
other purpose.” It is evident therefore that the British Govern- 
ment is not estopped from opposing the claim now set up by Ameri- 
can fishermen, and sustained by the President, by any thing that 
occurred during the negotiations preliminary to the treaty. 

We must fall back, then, upon the accepted doctrines of Inter- 
national Law. Every nation has the undoubted right to prescribe 
such regulations of commerce carried on in its waters, and with its 
citizens, as it deems expedient, even to the extent of excluding 
entirely some or all foreign vessels and merchandise. Such meas- 
ures may be harsh, and under some circumstances a violation of 
inter-state comity, but they are not illegal. At all events, it does 
not become a government to complain, which now maintains a tariff 
prohibitory as to many articles, and which at one time passed a 
general embargo and non-intercourse Act. There seem to be special 
reasons why the Dominion authorities may inhibit general com- 
merce by Americans engaged in fishing. Their vessels clear for 
no particular port ; they are accustomed to enter one bay or harbor 
after another as their needs demand; they might thus carry ona 
coasting trade; they would certainly have every opportunity for 
successful smuggling. Indeed, this whole subject legitimately 
belongs to the local customs and revenue system, and not to the 
fisheries. We are thus forced to the conclusion that American 
fishermen have no right to enter the bays and harbors in ques- 


THE NORTH EASTERN FISHERIES. 415 


tion and sell goods or purchase supplies other than wood and 
water. 

Ill. The right of American fishing-vessels to navigate the Strait 
of Canso. 

It is understood that the Dominion Government now refuses to 
recognize this right. The Strait of Canso once separated British 
from French territory. It afterwards divided the province of Cape 
Breton from that of Nova Scotia. Upon the union of these two 
colonies in 1820, it passed entirely within the limits of Nova Scotia. 
Its waters are territorial throughout their whole extent, and Amer- 
ican citizens cannot fish therein, nor do any of the other acts pro- 
hibited by the treaty of 1818, or forbidden by the established rules 
of International Law. But as the Strait connects the ocean with 
the Gulf of St. Lawrence, which is as free to our fishermen as the 
open sea, their vessels may undoubtedly pass through it either upon 
the outward or return voyage. Our space will not permit an ex- 
tended discussion of the principle involved in the foregoing propo- 
sition ; we can only cite one or two very recent authorities. Ortolan 
thus lays down the rule : — 


“Straits are passages communicating from one sea to another. If the 
use of these seas is free, the communication ought to be equally free; for 


otherwise the liberty of these same seas would only be a chimera. It is 
not sufficient, therefore, in order that property in a strait may be attributed 
toa nation mistress of its shores, to say that the strait is actually in the 
power of this nation, that it has the means of controlling the passage by 
its artillery or by any other mode of action or defence; in a word, that it 
is able to have the waters really in its possession. The material obstacle to 
proprietorship being removed, there remains the moral obstacle, — the 
essential and inviolable power of peoples to communicate with each other. 
But if full property and sovereign empire cannot exist over such straits, 
however narrow we may suppose them, certain rights less extensive can 
exist in reference thereto, and be recognized by International Law. Thus, 
if the straits are such that the vessels which navigate them are obliged to 
pass along the coasts within cannon-range, we cannot refuse to the state 
which possesses these coasts the right, for its own security, of regulating 
the navigation. Again, when the navigation is difficult, when it can only 
be accomplished by the aid of skilful pilots, or by the means of buoys and 


1 The remarks in the text are based solely upon the fishery article of the treaty of 
1818, without reference to any existing commercial conventions between the United 
States and Great Britain. It is possible that some provisions in the latter might 
require a modification of our conclusions. 
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light-houses, it is just that ships should be subjected to the payment of 
certain duties fixed and agreed upon by treaties.” } 


Heffter gives substantially the same rule : — 

“Straits which serve as a means of communication between two seas 
should be regarded as free and common to the use of all nations, when they 
can be passed by vessels beyond the range of cannon placed upon the adja- 
cent shores. If this is impossible, the strait will be subject to the sover- 
eignty of the riparian state. Nevertheless, it is agreed that no one people 


can prevent others from the innocent use [?. e. the passage] of these chan- 
nels of communication.” * 


SECOND. 


We shall now inquire whether the convention of 1818 is an 
existing compact; and if not, what are the rights of American 
fishermen under the treaty of peace of 1783. 

Since the expiration of the reciprocity treaty in 1866, the British 
Government, both at home and in the provinces, has, in its statutes, 
its official instructions, and its diplomatic correspondence, quietly 
assumed that the convention of 1818 is again operative in all 
its provisions. That the State Department at Washington should 
by its silence have admitted the correctness of this assump- 
tion, which is equally opposed to principle and to authority, is 
remarkable. We shall maintain the proposition that the treaty of 
peace of 1783 is now in full force; that all limitations upon its 
efficiency have been removed; and that it is the only source and 
foundation of American fishing rights within the North-eastern 
territorial waters. In pursuing the discussion we shall show, first, 
that the renunciatory clauses of the convention of 1818 have been 
removed; and, secondly, that Article III. of the treaty of 1783, 
thus left free from the restrictions of the subsequent compact, was 
not abrogated by the war of 1812. 

Article III. of the treaty of 1783 recognized the right of Amer- 
icans to fish on the banks of Newfoundland, and in the Gulf 
of St. Lawrence, as parts of the open sea, and conferred the liberty 

1 Diplomatie de la Mer, vol. i., p. 146 (ed. of 1864). ; 

2 Droit International Public, § 76 a (ed. of 1866 by Bergson). See further on the 
navigability of straits; Martens, Precis du Droit des Gens (ed. of 1864), p. 145, and note 
on p. 147; Kliiber, Droit des Gens, § 130 (ed. of 1861); Phillimore, Comm. on Int. 
Law, vol. i., pp. 200-205; Du Cussy, Phases du Droit Maritime des Nations, § 41; 


Wheaton supports the proposition of the text in the most emphatic manner. Elements 
of Int. Law, pt. ii., c. iv., §§ 9, 10. 
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to take fish on the coast of Newfoundland, and on the coasts, bays, 
and creeks of all other British possessions in America, and also 
the liberty to dry and cure fish in the bays, harbors, and creeks of 
Nova Scotia, the Magdalen Islands, and Labrador. Article I. 
of the convention of 1818 is separated into two unconnected and 
independent portions. One of these, so far as it goes, confirms 
and repeats the grants of the former treaty, and in respect to a 
single matter — drying and curing fish on the coast of Newfound- 
land— enlarges them. It has never been revoked nor annulled. 
The second portion is a limitation upon the extensive liberties con- 
ceded in 1783. It purports to be a renunciation. ‘ The United 
States hereby renounces any liberty heretofore enjoyed or claimed 
by the inhabitants thereof.” It is most important to determine the 
exact nature of this clause, which must be done by an examination 
of the language itself, and by a reference to the negotiations pre- 
liminary to its adoption. In the conferences which preceded the 
signing of the treaty of Ghent in 1814, the American Commissioners 
repeatedly and in the most formal manner announced that their 
government considered Article II. of the treaty of 1783 as 
still subsisting, notwithstanding the war. A correspondence was 
carried on in 1815 and 1816 between John Quincy Adams and 
members of the British Cabinet, in which the same views were 
maintained with great earnestness by the American Minister. The 
plenipotentiaries of the United States commissioned to negotiate 
the convention of 1818, were instructed not to abandon this posi- 
tion. In their projet of a treaty, the clause of renunciation as it 
now stands was inserted, and was accompanied by an explanatory 
memorandum stating that “the United States consider the liberty 
of taking, drying, and curing fish secured to them by the treaty of 
peace of 1783, as being unimpaired and still in force for the whole 
extent of the fisheries in question,” but that “ they offered to desist 
from their claims to a certain portion of said fisheries.”! In ren- 
dering to the State Department an account of the negotiations, 
Messrs. Gallatin and Rush reported that the clause of renunciation 
was insisted upon by them for the following reason among others ; 
namely, “ to prevent any implication that the fisheries secured to 
us were a new grant.”? It thus appears that the renunciation was 


1 Am. State Papers, For. Rel. fol. ed. 1834, vol. iv, pp. 384, oH, pete 8 
Conference, Articles A. & E. 


2 Ibid. p. 380. Messrs. Gallatin and Rush to the Secretary of State, Oct. 20, 1818 


1 
XUM 


418 THE NORTH EASTERN FISHERIES. 


not offered by the American Ministers as a stipulation abrogating 
the treaty of 1783, uplifting and removing its provisions, and sub- 
stituting others in the place thereof; on the contrary, it was insisted 
upon by them against an opposition from the British agents, as a 
recognition of the existing liberties conferred by that treaty, and 
as a waiver of the exercise of a portion of those liberties. The 
word “renounce” was carefully chosen as an apt term to express 
this intention. A release and discharge of that waiver and renun- 
ciation would not therefore create a gap in the original instrument, 
but, by removing the only limitation upon its complete efficacy, 
would leave the whole unimpaired ; in short, would bring us back to 
the solid basis of the first concessions. 

We will now ascertain whether there has been any such release 
and discharge. The reciprocity treaty of 1854 left untouched the 
first or granting portion of Article I. of the convention of 1818, 
and affected only the latter part thereof, substituting in its stead an 
entirely new compact. The contract thus made was not based upon 
the clause of renunciation referred to, did not recognize its con- 
tinued existence, and simply waive or suspend its operation, but 
blotted out and destroyed all its provisions, occupying its place by 
positive and affirmative stipulations. Nor was this last arrange- 
ment made between the two governments necessarily a temporary 
one; it was to subsist for ten years, and further, until twelve months 
after either party should give notice terminating the same, and 
might thus last indefinitely. The relations of the reciprocity treaty 
to the convention of 1818 were therefore very different from those 
of the latter to Article III. of the treaty of 1783. It was the 
case, which often arises in the municipal law, of substituting one 
contract for another, by which the prior one is swallowed up and 
ended, and the latter alone is left binding upon the parties. The 
United States terminated the reciprocity treaty in 1866, but this 
act did not ipso facto reinvigorate the dead clause of the conven- 
tion of 1818, unless we apply to contracts a doctrine which has 
hitherto been confined to statutes. It is undoubtedly an established 
dogma of the Common Law that the repeal of a repealing act 
revives the statute originally repealed. It is probable that this rule 
has no other foundation than legislative convenience and policy. 
If any rational explanation is possible, it must be the following. 
A statute is the most solemn expression of the nation’s sovereign 
will. When that sovereign will has once been uttered in an affirm- 
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ative manner, it must be considered as remaining unchanged as 
long as there exists no negative utterance of an equal value. Con- 
tracts rest upon an entirely different principle. They are compacts 
between two private parties and spring solely from their mutual 
assents. If therefore the parties having entered into a contract 
relating to a certain subject-matter, choose to substitute in its place 
another agreement with different terms and stipulations, and finally 
release and discharge this latter, the prior one is not revived. For 
the time being the second contract stood as the sole result of their 
assents; there was behind it no other affirmative expression of 
their wills awaiting its removal ; and when it was in turn annulled 
nothing was left in the nature of an agreement between them. This 
doctrine is elementary, and did our space permit, might be illus- 
trated by numerous examples. It is for instance familiar law that 
when a promissory note is expressly accepted in payment of a debt, 
and is afterwards dishonored, no action can be maintained upon the 
original demand. A fortiori is this true if the creditor should vol- 
untarily release and discharge the note. The books use the term 
payment under the supposed circumstances, but the expression is 
inaccurate. There is really the substitution of one executory con- 
tract for another, by which the first is destroyed, and the second 
alone is left in force. Treaties have nothing in common with stat- 
utes. They are inter-state contracts, and the doctrines of Inter- 
national Law relating to them are borrowed entire and unchanged 
from the corresponding departments of municipal jurisprudence. 
Applying these well-established principles to the facts under discus- 
sion, and the conclusion is inevitable. The convention of 1818 
contained a renunciation of, a limitation and restriction upon, the 
otherwise full enjoyment of rights created in 1783. The renuncia- 
tion, limitation, and restriction were wholly removed, and in place 
thereof affirmative provisions were substituted. These latter were 
_ finally annulled, and there is now left no compact between the two 
governments interfering with Article III. of the treaty of 1783. 
The result is the same as though the United States and Great 
Britain had simply and directly abrogated the clause of renuncia- 
tion contained in Article I. of the convention of 1818. 

The extensive grants of 1783, being at last freed from the tram- 
mels of subsequent compacts, it only remains for us to ascertain 
how far they were affected by the war of 1812. All juridical writers 
are agreed that some treaties are ipso facto destroyed by the out- 
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break of actual hostilities between the contracting parties, while 
others remain unimpaired by the same occurrence; but as to 
what particular conventions fall within one or the other of these 
two classes, there has been a difference of opinion. In the elabo- 
rate correspondence carried on in 1815 and 1816 between Mr, 
Adams, American Minister at London, and members of the British 
Cabinet, it was urged on the part of the United States that the 
Fisheries Article of 1783 was not annulled by the war, because 
(1) the treaty itself was one recognizing independence, ceding ter- 
ritory, and defining boundaries, and therefore belonged as a whole 
to the class which remains unaffected by a suspension of friendly 
relations ; and (2) the fishing rights were not created and conferred 
by that treaty, but were simply recognized by it as already existing. 
These rights, before the Revolution, had been enjoyed by the Amer- 
icans in common with other subjects of Great Britain. The treaty 
was analogous to a deed of partition between co-owners ; it allotted 
to each country its portion of the territory with all the appurte- 
nances belonging to the same. The article respecting the fisheries 
was therefore to be regarded as identical with a cession of land or . 
demarcation of boundary, which are confessedly unaltered by a 
subsequent war. The British Government met both these posi- 
tions (1) by denying that the treaty was a unit, and declaring that 
while some of its provisions were permanent, other and independ- 
ent stipulations were temporary, and liable to be abrogated; and 
(2) by insisting that, although the “right” to fish on the banks 
of Newfoundland and in the Gulf of St. Lawrence was recognized 
as existing, and as belonging to the United States by virtue of 
their independence, the change in the language of the article showed 
that the other privileges were “liberties” created and conferred 
by the treaty itself, and which the war had swept away. At the 
commencement of the conferences which preceded the signing of 
the treaty of peace at Ghent, the British Commissioners announced 
that their “ Government did not deny the right of Americans to the | 
fisheries in the open sea; but that the privileges formerly granted 
by treaty to the United States of fishing within the limits of British 
jurisdiction, and of landing and drying fish on the shores of British 


1 Am. State Papers, For. Rel. fol. ed. 1834, vol. iv., pp. 349-356. Mr. Monroe to 
Mr. Adams, July 21, 1815; Mr. Adams to Mr. Monroe, Sept. 19, 1815; Mr. Adams 
to Lord Bathurst, Sept. 25, 1815; Lord Bathurst to Mr. Adams, Oct. 30, 1815; Mr. 
Adams to Lord Castlereagh, Jan. 22, 1816. 
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territories, would not be again granted without an equivalent.” 
The American plenipotentiaries replied that they were furnished 
with no instructions upon the subject. They also urged that the 

Fisheries Article was still in force, using the arguments which were - 
afterwards employed by Mr. Adams. In the course of the confer- 

ences, however, they proposed either to incorporate in the new 
treaty articles concerning the American right to fish in the Cana- 
dian waters, and the British right to navigate the Mississippi River. 
identical with those contained in the treaty of 1783, or to omit 
entirely all reference to these matters. The latter alternative was 
accepted by the British Commissioners, and thus the treaty of Ghent 
is silent in regard to the fisheries.1_ Neither party was estopped 
by this action. We think that the American Ministers at Ghent, 
and Mr. Adams at London, did not present the strong points of 
their case, and that Lord Bathurst had decidedly the best of the 
argument. It is certain that a treaty recognizing independence 
need not necessarily be taken as a unit to stand or fall together ; 
it may well contain executory clauses temporary in their nature. 
The analogy suggested between the treaty of 1783 and a partition 
among co-owners of their lands and the rights issuing therefrom 
previously held in common, is more fanciful than sound. That 
treaty created and conferred a liberty, and did not merely recog- 
nize a subsisting right, to fish in the Canadian territorial waters. 
This must be conceded at the outset, and our eames discussion 
will be based upon the concession. 

We must now examine the question of permanence of treaties 
upon principle and authority. Wildman goes farther than the con- 
sent of jurists or the general practice of nations will warrant. He 
remarks : — 

“Tt is said that treaties are perishable things, and their obligations are 
dissipated by the first hostility. But this is to be understood of treaties 
that have reference only to the pacific relations of the contracting parties ; 
and even in respect to such treaties the expression is inaccurate. Since a 
treaty of peace operates as an act of oblivion in respect of the differences 
wherein war originated, and of all grievances committed or suffered in the 
prosecution thereof, it necessarily follows that all engagements subsisting 
between the belligerents at the commencement of hostilities, are revived by 
a treaty of peace so far as they are consistent with its provisions.” ? 

1 Ibid. vol. iii., pp. 705-707, 732-745; protocols of conferences, and reports of com- 
missioners to the State Department. 


2 Institutes of Int. Law, vol. i., pp. 175, 176. 
VOL. Vv. 28 
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Phillimore devotes a chapter to the consideration of this subject, 
and is strongly of the opinion that as a rule war ipso facto extin- 
guishes treaties so that they are not revived by the mere restoration 
of peace. He admits of two exceptions: (1) stipulations having 
an express reference to a condition of hostilities ; and (2) “ those 
parts of treaties which contain a final adjustment of a particular 
question, such as the fixing a disputed boundary, or ascertaining 
any contested right or property.” Referring to the effect of the 
war of 1812 upon the Fisheries Article of the treaty of 1783, he 
emphatically approves and sustains the position assumed by the 
British Government.! Phillimore stands alone among modern 
jurists in restricting the quality of permanence within so narrow 
limits, and in according to war such a power of extinguishing in- 
ternational compacts. With him the practice of Great Britain 
seems to be too often taken as the criterion by which disputed ques- 
tions are to be settled. Kliiber says : — 


“Tt is often the intention of the parties that a treaty shall subsist only 
until hostilities arise between them, and therefore after a war it is necessary 
and usual to renew such treaties, if it is desired to restore them to vigor. 
If there has been no such intention, a war does not cause treaties to cease, 
and the hostile parties have no right to violate them, except so far as the 
legitimate objects of the war demand.” ? 


The treaty of 1794 between the United States and Great Britain 
contains a clause confirming and protecting the titles of British 
subjects holding lands in the former country, which might other- 
wise be forfeited through alienage. The Supreme Court of the 
United States in The Society for the Propagation of the Gospel v. 
New Haven, decided that this provision was not annulled by the 
war of 1812. In the course of their judgment they said : — 


“There may be treaties of such a nature as to their object and import, 
that war will put an end to them; but when treaties contemplate a per- 
manent arrangement of territorial and other national rights, it would be 
against every principle of just interpretation to hold them extinguished by 
the event of war.” 


They placed the clause in question upon exactly the same footing 
as the recognition of independence, or the cession of territory. 


1 Comm. on Int. Law, vol. iii., p. 660, pt. xii., c. ii. 
2 Droit des Gens, § 165, (n.) a. 3 8 Wheat. 464. 
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Martens, adopting the character and object of the treaty itself as 
the criterion of permanence, arrives at a general principle which 
solves all difficulties, and which has been approved by most subse- 
quent writers, Phillimore being the notable exception. He divides 
all inter-state compacts into transitory conventions, which are 
accomplished at one blow (the executed contracts of the English 
law), and treaties proper, which call for successive acts, whose 
obligations are therefore continuous (executory contracts). 
Treaties of cession, of boundary, of exchange, and those which 
establish a servitude according to the public law (servitus juris 
gentium) are transitory; treaties of friendship, of commerce, 
of alliance, are treaties proper. After this classification he 
proceeds : — 

“Transitory conventions are perpetual by their very nature, since once 
executed they subsist independently of subsequent changes in the person of 
monarchs even in the form of government, and in the sovereignty of the 
contracting state, as long as they have not been mutually revoked; a war 
even springing up from another cause does not destroy them, although it 
authorizes a suspension of their effects. Treaties proper, on the other hand, 
fall of themselves in all cases of war between the contracting parties, with 
the single exception of stipulations framed for the very occasion of a rup- 
ture.” ? 


Phillimore assents to the doctrine that transitory conventions 
as above described outlast any change in the form of government, 
or even in the sovereignty of the contracting state.? It is 
remarkable, therefore, that he should ascribe to a war terminated 
by peace a potency which he denies to a complete destruction 
of independence. Wheaton copies the division of Martens into 
transitory conventions and treaties proper, and pronounces the 
former permanent, including in the class, “treaties of cession, 
boundary, or exchange of territory, and those which create a per- 
manent servitude in favor of one nation within the territory 
of another.” * Twiss quotes and approves the whole doctrine as 
stated by Martens. Heffter agrees with Martens in the substance 
of his rule although using very different language. After having 
declared that all conventions are suspended by war, except those 
having a particular reference to a condition of hostilities, he 
describes the effects of a treaty of peace. 


1 Precis du Droit des Nations, § 58. 2 Comm. vol. iii., p. 661. 
3 Elements (ed. by Lawrence), p. 332. 4 Law of Nations, vol. i., § 225. 
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“There result from it the following consequences: . . . all engage- 
ments contracted prior to the war continue to produce their effects, provided 
these engagements had established permanent and real relations in the 
territories in question. The outbreak of hostilities, on the contrary, renders 
doubtful all conventions whose future performance depends still upon the 
good faith of the contracting parties. These ought, therefore, to be ratified 
or revived by a formal declaration.” ? 


The third article of the treaty of 1783 is not a cession or 
exchange of territory, nor a demarcation of boundary; does it 
create a servitude according to the public law? Dr. Twiss, after 
accepting the doctrine affirmed by Martens and approved by so 
many others, proceeds to describe a servitude according to the 
public law, defining it as analogous to the servitus of the Roman 
private law, which, he declares, permitted only the “ innocent use” 
of the thing which is the subject-matter of the right. He gives as 
examples of public servitudes, the right which two nations border- 
ing upon the opposite sides of the same river have to navigate all 
parts of the stream, and the right of egress possessed by inhabi- 
tants of a country completely surrounded by other States.2_ In 
thus limiting the nature and extent of public servitudes, Dr. Twiss 
is not supported by the authority of modern writers nor by the 
rules of the Roman law, and is clearly in the wrong. Neither the 
ancient servitus, nor the easement of the English jurisprudence, 
necessarily implies an “innocent use,” in the sense that by its 
exercise no burden is laid upon, or injury done to, the servient 
estate. Phillimore fully and accurately explains the nature 
of public servitudes. They are sometimes natural, arising ez 
necessitate from the geographical position in respect to each other 
of two neighboring States. They are generally, however, 
voluntary, resulting from the stipulations of treaties. They are 
either negative, requiring a State not to do something within its 
own territory, or affirmative, imposing a duty upon a State 
of suffering something to be done within its territory.2 Heffter 
discusses the subject at large, and we extract a few passages from 
his text : — 

“Voluntary public servitudes have for their object a right restrictive of the 
free exercise of territorial sovereignty, existing in favor of a State or of 


1 Droit Int. Public, § 181 (ed. of 1866, by Bergson). 
2 Law of Nations, vol. i., § 227. 3 Comm. pt. iii., c. xv. 
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individual foreigners. . . . That such servitudes may exist there must be 
on the one side a sovereign State, and sometimes, but more rarely, individual 
foreigners, who enjoy the rights, and on the other side an independent 
State, which is obliged to suffer the burdens. . . . The effects of a public 
servitude consist either in causing a foreign State to enjoy certain sovereign 
rights within the territory of another, or in interdicting similar rights to 
that other. . . . It makes no difference whether the State itself, or its citi- 
zens, are entitled to the benefits of the servitude.” 


He gives as an illustration of this last proposition the liberty to 
cut logwood in certain countries conferred upon British subjects 
by the treaty of Paris of 1763. Finally, “every servitude is 
regarded as a permanent real right both in respect to the State 
burdened with its exercise, and to the State which enjoys the 
same.” ! The servitus of the Roman law, like the easement of our 
own, did not constitute that highest right over a thing known as 
dominium. But it was a species of that class of rights which we 
term property, a jus in re aliena, a right to use in a particular 
manner the things of another, and thus to limit and diminish his 
exclusive and full enjoyment thereof. In our system, a private 
easement is recognized as real estate ; it is created by grant, may 
be in fee, for life, or for years; will descend, in short possesses all 
the other essential attributes of property. 

We are now prepared to apply these well-established rules to the 
treaty of 1783. It is plain from all the authorities cited that the 
third article thereof created a public servitude, and one of a very 
high order. The fundamental principle which underlies Martens’ 
doctrine is, that all parts of treaties which create, grant, or 
transfer rights of property, must from their very nature be per- 
manent. War cannot ipso facto destroy property, although it may 
render its enjoyment difficult. Nothing but the continued occupa- 
tion of the subject-matter of the property by the forces of the 
enemy, or its subsequent alienation, can extinguish the right. 
This principle we say exists in the very nature of things, and it 
makes no difference whether the property rights thus created, 
granted, or transferred, amount to dominium, or whether they 
belong to lower grades recognized both in public and private juris- 
prudence. Cessions, exchanges, and demarcations of boundary 
would generally confer dominium; stipulations creating public 


1 Droit Int. Public, § 43, pp. 90-93. See also Kliiber, Droit des Gens, §§ 187, 188. 
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servitudes do not confer dominium, but do grant rights of property, 
The greater the amount of use and enjoyment the servitude 
permits, and the nearer it therefore approaches to absolute owner- 
ship or dominion, the plainer it is that the treaty provisions which 
originate it must be permanent. We can thus see the incon- 
sistency of the position maintained by Twiss, who would concede 
permanence to a servitude permitting only the innocent use 
of territory, like the navigation of a river, and would deny it to 
all others, which may admit of any possible use except consump- 
tion. According to the rules laid down by Phillimore, and more 
elaborately by Heffter, the rights under the treaty of 1794 
of British subjects owning lands in the United States were a public 
servitude; and Mr. Phillimore approves the judgment of the 
Supreme Court, declaring that the war of 1812 had not destroyed 
them. He attempts, it is true, to draw a distinction on the ground 
that these rights were private and related to private ownership. 
But in exactly the same sense, and to exactly the same extent, 
every public servitude enjoyed by individuals as contra-distinguished 
from the nation in its organic capacity, involves rights private in 
respect to the particular persons who actually enjoy. The third 
article of the treaty of 1783 creates a public servitude of a 
character far higher than any that have already been described, 
because it permits not only the use in a particular manner of the 
foreign territory, but the taking and consumption of its products. 
It is more than an easement, more than the Roman servitus ; it 
resembles the right known in the old legal jargon as a profit a 
prendre. In fact it is separated by a narrow space from 
dominium. 

Article III. of the treaty of 1783 is therefore in the nature of an 
executed grant. It created and conferred at one blow rights of 
property perfect in their nature and as permanent as the dominion 
over the national soil. These rights are held by the inhabitants 
of the United States and are to be exercised in British territorial 
waters. Unaffected by the war of 1812, they still exist in full 
force and vigor. Under the provisions of this treaty American 
citizens are now entitled to take fish on such parts of the coasts 
of Newfoundland as British fishermen use, and also on all the 
coasts, bays, and creeks of all other his Britannic Majesty’s 
dominions in America, and to dry and cure fish in any of the 
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unsettled bays, harbors, and creeks of Nova Scotia, the Magdalen 
Islands, and Labrador. 

The final conclusion thus reached is sustained by principle and 
by authority. We submit that it should be adopted by the Govern- 
ment of the United States, and made the basis of any further 
negotiations with Great Britain. 
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(Concluded from last number.) 


Wuen the subject-matter of inquiry falls indisputably within the 
realm of special and scientific knowledge, the questions that arise 
are, Who may be presumed to be qualified to speak as ezperts? 
and, In what manner may their opinions be asked and given, so 
as not to encroach upon the province of the jury? By far the most 
important as well as the most common occasion for the employ- 
ment of purely scientific experts, and one which is immediately 
suggested to the mind whenever the subject of such evidence is 
mentioned at the present day, arises in cases involving some ques- 
tion of medical science. (The subjects upon which certain per- 
sons are allowed either to give “ opinions,” or to state facts of a 
general character not specially connected with the case in hand, 
for the education of the jury, are of course as numerous as the 
varied transactions of life. 2 Taylor Ev. p. 1229. For instance, 
usages of trade, if sufficiently general, may always be adduced in 
explanation of a transaction, and for that purpose, persons con- 
versant with the trade in question can be called to inform the jury 
of the general fact of such usage. Such instances are adduced as 
explaining the importance attached to the lex mercatoria. 1 Bl. 
Com. 75; Brown’s Legal Maxims in Verb. Experts. High author- 
ities doubt whether eaperts in any department should be allowed 
to speak to any thing more than such special facts peculiar to 
their own experience. See 2 Parson’s Mar. Ins. 538; and see a 
remark of Senator Verplanck in Mayor of N. Y. v. Penitz, 
24 Wend. 668, to the effect that the opinions of scientific wit- 
nesses are but evidence of certain great facts or general laws of 
nature, which, from the paucity of language, and the inability of 
ordinary men to comprehend scientific methods, can be stated intel- 
ligibly in no other way.) From the nature of the subject upon 
which such witnesses claim skill, it is manifestly impossible for 
courts to satisfy themselves of the qualifications of the persons 
offered as experts, merely by a preliminary examination, such as 
we have suggested might always be made in the case of persons 
professing skill in handwriting. In determining, therefore, who 
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are experts in medical science, courts must be guided partly by the 
claims and pretensions of the persons presented, and partly by the 
fact that they belong, nominally at least, to the medical profession, 
and that they have had means and opportunities of acquiring: 
knowledge and experience therein. Whether the witness offered 
has made good use of his means and opportunities, and is therefore 
likely to be of any use in the cause, the courts under the present 
system of receiving experts’ testimony, have no means of finding 
out. When he is, however, once admitted to testify, the manner 
in which he comports himself, and the reasons which he gives for 
his opinions are, of course, of great moment in the conduct of the 
case. These, however, go only to affect his credibility and compe- 
tency, not the question of admissibility. (Keith v. Lothrop, 7 Cush. ; 
Clark y. State, 12 Ohio.) The courts have, therefore, generally 
declined to discriminate between the different members of the 
medical profession ; and the rule has been adopted of allowing all 
physicians in general practice to testify as experts upon questions 
of medical science. (Mendum Com. 6 Rand. 704; Livingston v. 
Com. 14 Grattan, 592.) Nor are the courts able to make any 
distinction between different schools of medicine. (Bowman v. 
Woods, 1 Green [Iowa], 441.) Nor is it necessary that the phy- 
sician should be a graduate of any medical or scientific institu- 
tion, to render him competent to give his opinion in evidence, 
nor even that he should have a license to practise from any med- 
ical board. (New Orleans, Jackson § Gr. North. R. R. Co. v. 
Allbritton, 38 Miss. 242.) But some departments of medical 
science have become of late years, to a great extent, specialties, 
so that physicians in general practice are not likely to have much, 
if any, experience in them. This is especially the case with the 
subject of insanity. Insane persons are now mostly treated in 
asylums, and hence it rarely comes within the range of a phy- 
sician’s duties in general practice to treat cases of this kind. 
In a case involving the question of the insanity of a testator, 
it was held that a physician who had resided for years in the 
neighborhood of the testator, and had at times been his med- 
ical adviser, but who never had had charge of insane persons 
except to advise that such persons as became insane and to whom 
he was called, should be taken to an asylum, was competent to 
express an opinion as to the sanity of the testator. (Bazter v. 
Abbott, 7 Gray, 71.) The facts of the case required only a decision 
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as to whether a physician in general practice should be allowed to 
give an opinion as to insanity, founded upon personal observation, 
If the court meant to say that physicians in general practice, with- 
out special experience in insanity, are competent to give their 
opinions, simply from having the evidence in the case, or upon a 
hypothetical statement, it must be considered mere dictum, since 
the facts of the case required no such adjudication. But the course 
of reasoning adopted by the court would seem to indicate that it 
was intended to put the decision on the ground of personal obser- 
vation: “To put upon the stand a skilful physician, to get from him 
the history of his patient, the state of his bodily health, and then 
to exclude the opinion which, as a result of all, his mind has almost 
insensibly and necessarily formed; and yet upon this imperfect 
history of his patient, to ask a perfect stranger to that patient his 
opinion of his mental condition, because he has made mental dis- 
ease a special study, would be to reject the most valuable evidence 
for that which in the nature of things must be of less worth. Upon 
a subject of such intrinsic difficulty, the jury should have the aid 
and assistance of both.” (In speaking of the great importance of 
long and constant personal observation in determining the condi- 
tion of a person’s mind, the learned Judge expressed himself as 
follows: ‘ All lawyers know how difficult it is to try issues of 
sanity with the restrictions already existing as to matters of opin- 
ion ; how hard it is to make witnesses distinguish between matters 
of fact and matters of opinion on this subject ; between the con- 
duct and traits of character they observe, and the impression which 
those traits and that conduct create, or the mental conclusions to 
which they lead the mind of the observer. If it were a new ques- 
tion I should be disposed to allow every witness to give his opinion, 
subject to cross-examination upon the reasons upon which it is 
based, his degree of intelligence, and his means of observation. 
It is at least unwise to increase the existing restrictions.” Judge 
Thomas here appears to indorse the doctrine of admitting ordinary 
witnesses to state their opinions in cases where, from the minute 
and intangible character of the facts observed, those facts cannot 
be adequately reproduced, except by stating the impression which 
they made on the mind of the observer. For instances in which 
such evidence has been received in cases of insanity and some 
others, see Lester v. Town of Pittsford, T Vt. 158,161; De Witt 
y. Barley, 13 Barb. 550; Culver v. Haslam, 7 Barb. 314; Morse 
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y. Crawford, 17 Vt. 499; Clark v. State, 12 Ohio, 483; Clary v. 
Clary, 2 Ired. Law [N. C.] 78. If ordinary witnesses are entitled 
to give their opinions on sanity, founded on personal observation, 
a fortiori, physicians should be allowed to do the same. But the 
claims of experts, properly so called, do not necessarily rest on 
the fact of personal observation.) In a subsequent case, it was 
held that a physician who had not made insanity a special study, 
was not competent to testify as an expert in insanity upon a hypo- 
thetical case submitted to him, nor to give his opinion whether 
the prisoner who had lived near him, and whom he had long known, 
but who had never been his patient, was competent to apply the 
rules of right and wrong. (Com. v. Rich, 14 Gray, 335.) In an 
important case it was held that medical men in general were com- 
petent to express an opinion, on hearing all the evidence, as to the 
state of a prisoner’s mind. (State v. Windsor, 5 Harr. 512.) On 
the other hand, it was held, in a leading case upon this subject, that 
a physician who for more than thirty years had devoted his atten- 
tion almost exclusively to the treatment of insane persons, could 
not be admitted, as an ezpert, to testify as to the mental capacity 
of a person not previously insane, but in the last stage of disease. 
(Fairchild v. Bascomb, 35 Vt. 398.) In the light of the universally 
received doctrine that insanity is but a disease, and often the result 
of mere bodily disease which sometimes destroys the mind, and 
sometimes weakens it, the discrimination attempted in the last case 
would hardly be held valid. The more sensible doctrine would 
seem to be, that in all those co-ordinate branches of science, a 
knowledge of which is indispensable to the proper understanding 
of the special science which the witness professes, he should be 
deemed nominally competent. ( Wilson v. Rowland, 11 Ala. 732.) 
It is, however, apparent in this connection, that the courts have 
attempted a hopeless task in endeavoring to lay down any precise 
rules beyond the most general one, for determining who are, and 
who are not, experts in any department. Indeed, they have under- 
taken to determine a question of fact by precedent. The only rule 
of law involved has been already stated, and may be enunciated 
thus: Those persons are qualified to speak as experts who possess 
peculiar experience and skill on the subject in question. (Best’s 
Prin. of Ev. 346.) Every thing beyond this is question of fact to be 
determined by the court at the trial, and precedents have no bind- 
ing force in the premises. (See Jones v. Tucker, 41 N. H. 546.) 
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Titles, diplomas, occupations, and professional reputations have no 
judicial weight or meaning, and are of use only so far as they serve 
as guides in particular cases. It is purely matter of discretion how 
much importance shall be attached to them. To attempt to lay it 
down as matter of abstract law that a physician in general practice 
is, or is not, an eazpert in insanity, is of course, an absurdity. And 
the rule would hold good in respect of any other subject of expert 
evidence. It is purely matter of discretion with the court whether 
particular persons offered as witnesses shall be admitted to testify 
to matter of opinion. (See Page v. Parker, 40 N. H. 47.) 

It is easy to see that some bad results must follow from this state 
of the law. Courts are continually forced to decide, on the spur of 
the moment, upon the pretensions and claims to credit of persons 
offered as experts, often upon the most abstruse and difficult subjects. 
It being impossible to discriminate with any degree of justice or 
accuracy, in the summary manner made necessary by the present 
system, the actual practice of the courts has come to be, to admit 
everybody presented as experts, leaving it to the jury to judge of 
the degree of credence to be awarded them. The result may be 
seen in the hordes of “ experts” levied and enlisted by the respec- 
tive parties in every suit where their services are needed, and the 
magnitude of which justifies the trouble and expense of marshalling 
them. 

Another question on which there is some apparent diversity, is: 
What form of interrogatory shall be put to the scientific witness ? 
The object of receiving the evidence of experts is, to attain the 
most accurate and most direct instruction from those reckoned 
competent to furnish it. But beyond the special subject which the 
expert is called to elucidate, his opinion is not considered of more 
value than that of those who compose the panel. He must not, 
therefore, be asked his opinion upon all the merits of the case, but 
only upon the scientific question which the case may happen to in- 
troduce. When the cause on trial presents several distinct features, 
and the point upon which the ezpert is called to testify is a subor- 
dinate one, there is generally no difficulty in obtaining his evidence 
properly. But when the scientific question involved is co-extensive 
with the entire matter before the court, as often happens in cases 
of insanity and some others, it becomes a matter of some nicety to 
avoid appearing to confound the functions of the witness with those 
of the jury. For instance, in case of a criminal trial, where the 
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corpus delicti is not denied, and the whole defence is insanity, it is 
obvious that the question upon which the opinion of the eapert is 
to be obtained, is the very one before the jury. It has been con- 
sidered inconsistent with the functions of a witness to give a direct 
opinion upon the sole question before the jury, and various expe- 
dients have been resorted to, to obviate this objection. In England, 
the expert is not allowed to give his opinion upon all the evidence ; 
but certain facts and particulars in evidence may be stated to him, 
and he is to say what they indicate, upon the supposition that they 
are true. (Reg. v. Frances, 4 Cox Cr. C. 57; Doe d. Bainbrigge 
v. Bainbrigge, ib. 454.) In the case of M’Naghten, tried in 
1843 for the murder of Mr. Drummond, an expert who had heard 
all the evidence, was asked his opinion of the prisoner’s state of 
mind in this form: “ Judging from the evidence which you have 
heard, what is your opinion as to the prisoner’s state of mind?” 
Out of this case, several questions arose which were proposed in 
an abstract form by the House of Lords to the Judges of England. 
One of these questions was this: ‘‘ Can a medical man, conversant 
with the disease of insanity, who never saw the prisoner previous 
to the trial, but who was present during the whole trial and the 
examination of all the witnesses, be asked his opinion as to the 
state of the prisoner’s mind at the time of the commission of the 
alleged crime, or his opinion whether the prisoner was conscious 
at the time he was doing the act that he was acting contrary to 
law, or whether he was laboring under any and what delusion at 
the time?” Mr. Justice Maule thought that such a question could 
be asked according to the authorities and the prevailing usage, 
though it would be open to the objection that “as the opinion of 
the witness is founded on those conclusions of fact which he forms 
from the evidence, and as it does not appear what those conclusions 
are, it may be that the evidence he gives, is on such an assumption 
of facts as make it irrelevant to the inquiry.’ All the other judges 
replied as follows: “ We think the medical man under the circum- 
stances supposed cannot in strictness be asked his opinion in the 
terms above stated, because each of those questions involves the 
determination of the truth of the facts deposed to, which it is for 
the jury to decide ; and the questions are not mere questions upon 
matters of science, in which case such evidence is admissible. 
But where the facts are admitted or not disputed, and the question 
becomes substantially one of science only, it may be convenient to 
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allow the questions to be put in that form, though the same cannot 
be insisted upon as matter of right.” (M’ Naghten’s Case, 10 ©. 
& F. 200; 67 Hansard, 288, 714.) Substantially the same distine- 
tion was observed in an early English case (Trial of Earl Ferrers, 
19 Howell St. Tr. 943.) The question there objected to was 
thus expressed: “ Please inform their lordships whether any and 
which of the circumstances which have been proved by the witnesses 
are symptoms of insanity.”” Earl of Hardwicke: “ This question is 
general, tending to ask the doctor’s opinion upon the result of the 
evidence, and is rightly objected to. . . . If the noble lord will 
divide the question and ask whether this or that particular fact is 
a symptom of lunacy, I dare say there will be no objection.” Judge 
Redfield attributes the discussion in thes House of Lords, arising 
from M’Naghten’s case, to the case of Reg. v. Higginson, 1 Red. 
on Wills, pp. 147, 148. The answers of the judges in that case 
are, however, given in a note to Reg. v. Higginson, in 1 C. & K. 
129.) In Rex v. Wright (R. & R. Cr. Ca. 456), a Mr. Bakeway, 
master of an asylum, presented himself, and said that he had 
attended very strictly to the evidence in the case, and wished to 
give his opinion as to the state of the prisoner’s mind when the 
alleged act was committed. Baron Garrow was in doubt as to 
receiving the evidence, but after consultation with Mr. Justice 
Park, allowed the witness to go on. Mr. Bakeway then reviewed 
the evidence, and concluded: “ My firm conviction is that it was 
an act of insanity.” On a consideration of this case, all the judges 
thought a witness of medical skill might be asked whether, in his 
judgment, such and such appearances were symptoms of insanity, 
and that in that way the effect of his testimony might be got at in 
an unexceptionable manner. Several of the judges doubted whether 
the witness could be asked whether, from the other testimony given 
in the case, the act of the prisoner was an act of insanity, because 
that was the very point which the jury were to decide. On the 
authority of the above case, Baron Park allowed a witness to be 
asked whether the facts and appearances proved, showed symptoms 
of insanity. (Rex v. Searle, 1M. & Rob. 75). In the discussion 
in the House of Lords on the M’Naghten case, Lord Brougham thus 
declared his view of the extent of the testimony to be derived from 
medical witnesses in cases of insanity: “ You shall ask them if 
such a fact is an indication of insanity or not; you shall ask them 
upon their experience what is an indication of insanity ; you shall 
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draw from them what amount of symptoms constitute insanity, . . . 
but you must not ask a witness whether the facts sworn to by other 
witnesses preceding him amount to a proof of insanity. (67 Han- 
sard, 614; Ray’s Med. Juris. of Insanity, p. 574.) 

In this country the following form was laid down in a leading 
case, as a proper one, in a case of insanity: “If the symptoms and 
indications testified to by the other witnesses are proved, and if the 
jury are satisfied of the truth of them, whether, in their opinion, 
the party was insane, and what was the nature and character of that 
insanity ; what state of mind did they indicate; and what they 
would expect would be the conduct of such a person in any sup- 
posed circumstances?” It was further said that the expert was 
not to judge of the credit of the witnesses, or of the truth of the 
facts testified to by others. (Com. v. Rogers, 7 Met. 500.) In 
another important case, the rule adopted was thus explained: 
“They (the ézperts) were not allowed, as you observed, to give 
their opinions upon the case ; because the case, in point of fact, on 
which any one might give his opinion, might not be the case which 
you, upon the evidence, might find; and there would be no certain 
means of knowing whether it was so or not. It is not the province 
of an expert to draw inferences of fact from the evidence, but sim- 
ply to declare his opinion upon a known or hypothetical state of 
facts ; and therefore the counsel on each side have put to the phy- 
sicians such states of fact as they deemed warranted by the evidence, 
and have taken their opinions thereon. If you consider that any 
of these states of fact put to the physicians are proved, then the 
opinions thereon are admissible evidence to be weighed by you.” 
(United States v. Mc Glue, 1 Curtis C. C. 1.) 

These two cases are commonly referred to in this country, as fur- 
nishing unobjectionable formulas for putting questions to scientific - 
witnesses. In the former, the expert is to give his opinion upon 
the evidence of other witnesses — not necessarily all the other wit- 

nesses —assuming it to be true. He is thus relieved from the neces- 
sity of passing upon the truth of the testimony or the credibility of 
the witnesses, in any manner; and the jury are left undisturbed in 
their prerogative. In the latter case, the same result is accomplished 
by requiring counsel to put what is called a hypothetical case, bear- 
ing a more or less strict resemblance to the case, as made out by 
the respective parties; and to get the opinion of the expert upon 
that. Such a method also leaves the jury at liberty to say whether 
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the facts claimed by the one side or the other have actually been 
made out; and also whether the case put by the counsel resembles 
the one in hand, as thus made out, to such an extent as to warrant 
them in giving weight to the opinions pronounced thereon. Ina late 
case of note in Vermont, the matter appears to have been put upon 
its true basis. (Fairchild y. Bascomb, 35 Vt. 398.) The question 
objected to in that case was as follows: “If the facts stated by the 
witnesses on the part of the defence touching the physical condi- 
tion of the testatrix and her symptoms and conduct are true, and 
the testimony of the witnesses on the part of the plaintiff relating 
to her conduct is also true, what, in your opinion, was the mental 
condition of the testatrix in respect to sanity at the time of the 
execution of the will?” The testimony on the opposite side 
was very conflicting; and it was held that a question of that 
comprehensive character would require the medical witness to 
reconcile and weigh the same in order to give his answer. There- 
fore the question was held improper. In the course of a very 
elaborate opinion, Judge Aldis said: “ A study of the various cases 
will show that the form of the question is modified and shaped by 
the courts, whether it state facts, or put facts hypothetically, or 
refers to the testimony as true; so as to give the witness no occa- 
sion or opportunity to decide upon the evidence or mingle his own 
opinion of the facts as shown by the evidence with the facts upon 
which he is to express a professional opinion. This is the impor- 
tant point, and to secure this various forms of inquiry have been 
adopted.” He added that some purely hypothetical questions 
might be open to the objection referred to, and concluded thus: 
** But where the facts on one side conflict with the facts on the 
other, they ought not to be incorporated in one question, but the 
- attention of the witness should be called to their opposing tenden- 
cies, and if his skill and knowledge can furnish the explanation 


which harmonizes them, he is at liberty to state it.” This principle . 


was also laid down in Woodbury v. Obear (7 Gray, 467), in which 
case it was held that a witness could not be allowed to suppose the 
evidence all true, and express a medical opinion thereon, but that 
the question should be put hypothetically : “ If certain facts assumed 
in the question to be established by the evidence, should be found 
true by the jury, what would be his (the witness’s) opinion upon the 
facts thus found true, on the question of soundness of mind?” It 
thus appears that Chief Justice Shaw did not consider the formula 
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laid down in Com. y. Rogers an exclusive one. And this idea is 
further carried out in a subsequent case before Judge Chapman, now 
Chief Justice of Massachusetts. (Hunt v. Lowell Gas Light Co., 
8 Allen, 169.) It was there held that there was no established 
form of question to be put to experts in this Commonwealth, but 
that any question tending to obtain their opinion upon the scientific 
point involved, and at the same time excluded them from express- 
ing an opinion as to the effect of the controverted facts, was allow- 
able and proper. (See People v. Lake, 1 Parker Cr. Ca. 495; 8. c. 
2 Kernan, 358; People v. Thurston, 2 Parker Cr. Ca. 49; People 
v. McCann, 3 Parker Cr. Ca. 272; State v. Windsor, 5 Harr. 512 ; 
Negro Jerry y. Townshend, 9 Md. 145.) In the last case a witness 
was not allowed to give his opinion from having heard the evidence 
merely, but he was allowed to give it upon the hypothesis that the 
evidence was all true; the court holding that such a question was 
substantially the same as the hypothetical one. In People v. Thurs- 
ton it was held that when the expert had not heard the evidence, 
the court or counsel might state the facts in a hypothetical form, 
and get his opinion thereon. The question must not be predicated 
partly upon the facts adduced on the trial and partly from what the 
expert has heard and read of the matter. ( Wetherbee’s Executors 
v. Wetherbee’s Heirs, 38 Vt. 454; Heald v. Thing, 45 Me. 392, 395.) 
In the latter case the physician based his opinion partly upon per- 
sonal observation and partly upon what was told him by the patient’s 
attendants. This decision is criticised by the author of a recent 
work upon Medical Jurisprudence, the writer deeming the distinc- 
tion drawn in the case as one without a difference. Ordronaux’ 
Juris. of Med. 166 n. But the decision is based upon that funda- 
mental rule of evidence which excludes hearsay. The rule is older 
even than the Common Law: “ Ut testes . . . non admittantur 
ex fama dicentes testimonium, nisi de factis antiquis interrogati 
fuerint, &c.”” Heinnecius ad Pandect. Pars IIII. lib. xxii., tit. v., 
§ exxxxiiii.) 

The question as to the form of interrogatory has arisen in 
cases involving matters of navigation, the whole question in such 
cases often depending, as it so frequently does in cases of in- 
sanity, virtually upon the answer of the expert. In Malton v. 
Nesbitt (1 C. & P. 70), and in Fenwick y. Bell (1 C. & K. 312), 
the Trinity Masters were allowed to give their opinions on the 


question of negligence, supposing the evidence to be true. So 
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in Beckwith vy. Sidebotham (1 Camp. 116.) But in Jameson y, 
Drinkald (12 Moore, 148), Sills v. Brown (9 C. & P. 60), and in 
the case of The Clement (2 Curtis C. C. 363), all cases depending 
for their solution upon questions of nautical skill, the hypothetical 
form was enjoined. As is justly remarked by Mr. Phillips, it must 
be borne in mind that the whole controversy in these cases is upon 
the forms of the question, since the object is the same in every case ; 
viz., to get the opinion of a nautical man upon a case precisely like 
the one in hand. 

In this country the actual practice is now, to state the facts upon 
which the opinion is based, nominally in the hypothetical form, 
though the question comprehends generally all the evidence 
adduced in the case on the part of the party propounding the 
question. The only requisites are that the facts ‘should be recap- 
itulated by the counsel, and that conflicting facts should not be com- 
bined in the same question. Some remarkably long questions have 
resulted from this method. Thus in the celebrated Huntington 
trial in New York some years ago, where the defence was moral 
insanity, as a result of which, the defendant could not refrain from 
“making paper,” the late Mr. Brady asked Dr. Gilman and Dr. 
Parker, the medical experts, a question comprising sixty-five lines, 
nearly a thousand words. (Trial of Huntington, p. 245.) And 
in the very remarkable trial of McFarland for the murder of Rich- 
ardson, Mr. Graham, counsel for the prisoner, outdid Mr. Brady 
by two hundred words or more. (Report of McFarland Trial, N. 
Y. Times, 26th and 27th April, 1870.) 

Much criticism has been expended upon this method of inter- 
rogating the ezpert. It is contended that it not only does not 
answer the purpose for which it was invented, i. e., to prevent 
the expert from passing upon the actual case before the jury, 
but that, so far as it can be adhered to, it is positively destructive 
of the results sought to be obtained from such evidence; to wit, 
the education of the jury with the view of enabling them to 
pass upon the special case before them. Dr. Ray discusses the 
question with great energy in his work (Ray’s Med. Juris. of 
Insanity, p. 571), and many considerations are put forward tend- 
ing to show the useless, if not injurious character of the rule. 
For instance, speaking of the Protean character of the malady 
of insanity, he says: ‘The legal consequences of the various 
forms of insanity are to be determined by no arbitrary rule, but 
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always in reference to the particular act in question” (p. 102, n.) 
He argues with great show of reason that if the hypothetical 
case is identical with the case at bar, it is useless to put it in the 
hypothetical form at all; while, if the hypothetical case is unlike 
the one at bar, an opinion upon that will not benefit the jury at all. 
He concludes that unless the expert can be allowed to give his 
opinion upon the evidence, it would be better to return to the Eng- 
lish rule of allowing him to state only general facts and symptoms ; 
though in that way he thinks much useful information would be 
kept from the jury. (bid. p. 582). He also notes the fact that 
when the question is one of poisoning, it has not occurred to the 
courts thus to restrict the witness. (Trial of Donellan for the 
murder of Sir Theo. Boughton, cited p. 581.) Judge Redfield 
also considers the rule a useless one ; though he comes to the con- 
clusion that the medical man’s opinion is generally obtained under 
both formulas, and the only thing of importance is, that there 
should be uniformity in the manner of interrogatory. (1 Red. on 
Wills, 150, 151, n. 35. See also, Red. on Railways, 554 and 
note.) And this seems, on the whole, the true and reasonable 
view of the matter. (Dr. Mittermaier, an acute observer of our 
law, seems to have caught the true principle, which, under the 
present system, should govern in this matter. He says, the expert 
should not give his opinion on the very point before the jury, but 
only upon the effect of stated facts: “Le Médicin ne doit jamais 
donner un avis sur le difficulté méme, que les juris ont 4 résoudre ; 
par exemple, sur le point de savoir si l’accusé est irresponsable, 
mais simplement faire connaitre son opinion sur l’existence ou le 
degré d’influence de certains faits.”” Traité de la Procédure Crim- 
inelle, en Angleterre, en Ecosse, et dans l’Amerique du Nord, par 
Le Dr. C. J. A. Mittermaier, traduit [from the German] par. A. 
Chauffard, 1868.) 

We have already adverted several times to the growing disfavor 
with which expert testimony is looked upon by those best entitled 
to judge of its value. It would not be difficult to multiply instances 
of a similar tenor. Though every branch of science has been 
advancing with sure and rapid strides, it is perhaps not too much to 
say that from the time of Lord Mansfield, and Folkes v. Chadd, 
to the present, there has been a steady decrease in the credit 
awarded to the testimony of scientific witnesses. We have before 
quoted the very forcible remarks with which the Scotch judges dis- 
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missed such evidence. Similar remarks have often fallen from 
judges and law writers in this country and in England. Lord 
Denman said: “It may be that medical men may be more in the 
habit of observing cases of this kind than other persons, and there 
may be cases in which medical testimony may be essential; but I 
cannot agree with the notion that moral insanity can be better 
judged of by medical men than by others.” (Reg. v. Ozford, 9 0. 
& P. 525,547.) “ Experience,” said Mr. Justice Grier, “ has shown 
that opposite opinions of persons professing to be experts may be 
obtained to any amount; and it often happens that not only many 
days, but even weeks are consumed in cross-examinations to test 
the skill or knowledge of the witnesses and the correctness of their 
opinions, wasting the time of the court and wearying its patience, 
and perplexing instead of elucidating the questions involved in the 
issue.” (Winans v. N. Y. & Erie R.R. 21 How. 88,100.) Chief 
Justice Chapman said, in a late case in Massachusetts: “I think 
the opinions of experts are not so highly regarded now as they for- 
merly were, for while they often afford great aid in the determina- 
tion of facts, it often happens that experts can be found to testify 
to any theory, however absurd.” ‘The ezperts before you,” he 
added, “are gentlemen of learning, and you must judge between 
them.” (Trial of Samuel M. Andrews, p. 256.) Lord Campbell 
said, in the case of the Tracy Peerage (10 C. & F. 154, 191): 
“JT do not mean to throw any reflection on Sir Frederick Madden. 
I dare say he is a very respectable gentleman, and did not mean 
to give any evidence that was untrue; but really this confirms 
the opinion I have entertained, that hardly any weight is to be 
given to the evidence of what are called scientific witnesses; they 
come with a bias on their minds to support the cause in which they 
are embarked ; and it appears to me that Sir Frederick Madden, if 
he had been a witness in a cause, and had been asked on a differ- 
ent occasion what he thought of this handwriting, would have 
given a totally different answer.”” Judge McLean also bears wit- 
ness to the remarkable conflict that is generally displayed in the 
opinions of scientific witnesses: “The opinions of the experts who 
have been examined, are in conflict; and so far as my experience 
goes, this has been uniformly the case where experts have been 
examined.” (Allen v. Hunter, 6 McLean, 303.) In that case 
eight doctors deposed in favor of the plaintiff, and eleven deposed 
for the defendant. Other instances might be adduced. Thus, in 
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the famous Freeman trial, nine physicians and experts in insanity 
deposed one way, and seven, quite as positively, the other. In the 
Andrews trial, Dr. Jarvis swore positively to his belief that the pris- 
oner was afflicted at the time of the killing with momentary insanity, 
maniac paroxysm, or mania transitoria, while Dr. Choate swore 
as distinctly the other way, on the ground that there was no such 
disease known to science. In the Huntington trial, the doctors dis- 
agreed. In People v. Lake, there were experts on both sides, as also 
in People v. Thurston, both cited above. See also the “ Shoeppe 
Murder Trial,” lately held in Pennsylvania, and the opinions con- 
tained in that pamphlet, of the different medical societies, as to the 
expert testimony, upon the strength of which the prisoner was con- 
victed. Indeed, upon this point the authorities are agreed. Very 
little weight is to be attached to expert testimony, often none at all, 
and very often it is worse than useless for court and jury to listen to 
it. (See Taylor on Ev., vol. i. p. 74; 1 Red. on Wills, § 15, 
pp. 155, 156 n.) 

We have already occupied so much space on this question, that 
none is left in which to consider the remedies that have been sug- 
gested for rendering this class of evidence of some value in the 
administration of justice. No one, of course, is prepared to say 
that the courts can get on without such evidence. For scientific 
men possess knowledge without which no enlightened adminis- 
tration of justice at the present day can be maintained. The remedy 
is suggested by the nature of the abuse to be removed. Experts 
are now called and paid by the parties themselves in the suit. 
Nothing is more natural than that such a circumstance should tend 
to impress an ex parte character upon the evidence which they 
give. And though it would seem that a man’s opinion, or belief 
founded on a particular state of facts, should be as certain and 
definite a thing as the facts themselves; yet experience has shown 
that matter of opinion, even on the most rigidly scientific subjects, 
is so chameleon-like, if we may so speak, in its character, that it is 
exceedingly likely to take its color, in the matter of legal evidence, 
from that of the side which has made the first overtures. The 
remarkable fact relating to this matter is, that the opinions of 
honest and conscientious men are often thus swayed and affected. 
Experts, then, should be selected by the court, without any inter- 
ference on the part of the litigating parties. In that way all 
inducements to give partial or biased opinions, whether con- 
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sciously or unconsciously, would be removed. The scientific wit- 
nesses have, or should have no interest in the suit whatever. They 
are called merely and solely to give the court and jury instruction. 
They may be considered amici curi@, and should be dignified 
accordingly. Some such scheme has received the sanction of 
eminent judges and jurists. (See on this subject, 1 Red. on Wills, 
pp. 155, 156 n.; 1 Am. Law Rev. 45; 20 Law Mag. & Rev. 272; 
Ordronaux’ Juris. Med. 117, et seqg.; Ray’s Med. Juris. of Insanity, 
564; Traité de la Preuve en Matiére Criminelle, par Prof. Mitter- 
maier, c. xxvi.; Morin Dictionnaire du droit Criminel, in verb. ; 
Domat Les Loix Civiles, Supplement au droit public, liv. iv. [par. 
ii. de ordre judiciaire], lib. ii. sec. ii. (6); Merlin, Repert. tom. 
vi. in verb. expert, expertise; Pare, Principes du droit Francois, 
tom. ix. 470; tom. xi. 84, 97, 330;. Esprit du Code de Commerce, 
p- M. Loeré, tom. ix. 413, et scire; tom. iv. 385; Louisiana Code 
of Prac. Lib. 441, 458; Il. Beck Med. Juris. 895, et seg.; Smith 


on Med. Ev. 103; Case of Palmer, Review of, in 1 Law Mag. & 
Rey. p. 332.) 
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THE BAR ASSOCIATION OF THE CITY OF 
NEW YORK. 


“Tr men,” says De Tocqueville, “are to remain civilized, or to 
become so, the art of associating together must grow and improve 
in the same ratio in which the equality of conditions is increased,” 
—a truth which lawyers in America have strangely overlooked. It 
may be a question indeed whether the legal profession and the com- 
munity both have not lost more than they have gained by the appli- 
cation of modern theories of equality, which strip that calling of 
the character of a guild. It might be better for itself, and conse- 
quently for society, that the bar should retain something of the 
corporate form it preserves under older governments, with clearly 
defined obligations, and with enough of privilege for its due protec- 
tion against attacks from without and decay within. No order 
that has ever existed has made a less aggressive use of such priv- 
ileges. When Coke in England asserted the lawful authority of 
the courts against the pretensions of the prince, and when the robe 
demanded and enforced justice against the member of the proud 
French nobility who had wronged one of their rank, they were 
defending popular liberty in their own cause. In other countries 
the lawyer still feels himself surrounded by a powerful body which 
guards his rights, and holds him responsible for his conduct. In 
America, the legal profession is less protected by statutes and cus- 
toms than by the traditional respect which yet lingers about it ; and 
its separate members are but little more controlled for good or ill 
by the force of its authority as a body, than laymen in general 
are. 

Lawyers are rightly called the most conservative class in a 
democracy, and their influence in the government pronounced to be 
the most powerful existing security against its excesses. It follows 
that the class of politicians who profit by those excesses must be 
hostile to the legal profession, and the antagonism is none the less 
real for being unavowed. The people are never jealous of lawyers ; 
they trust the legal profession because its interest is really the same 
with their own, and because its intelligence guides them best in 
pursuing that interest. In so doing it thwarts the demagogue, 
whose interest it is to flatter popular passion or vanity. The 
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French publicist held the opinion that lawyers would always main- 
tain the lead in a democracy. He could not forecast the influences 
which in the last quarter of a century have so enormously increased 
the control of mere politicians ; he did not foresee that they would 
master the art of association more thoroughly than any other class 
in the community, and turn their power of combination to the 
worst account ; that they would crawl up from being the flatterers 
of the people to being its leaders ; and that within a very few years 
from the date of his studies they would have moulded the brute 
force of numbers by the aid of general suffrage, and raising asso- 
ciation to the height of conspiracy, would have usurped the legis- 
lation of the country. And holding that power, the secret instinct 
of antagonism impels them to use it against the legal profession, 
by taking advantage of popular distrust of all class distinctions. 
The democratic principle is a slow, strong solvent of forms and 
symbols, —so strong, that it may even be artfully misdirected to 
attack the substance and weaken the reality of the thing symbol- 
ized. Therefore much of the democratic teaching of the day ° 
encourages a sort of unformed notion that the destruction of class 
peculiarities will have a magical power to efface differences of 
nature, and make all men alike wise, good, and happy. Such a 
notion easily breeds the mistake of regarding superior morality 
and intelligence as an unwarranted privilege. Any eminence is 
undemocratic, the Cleon of the hour exclaims; superiority of 
any kind is treason to the great Declaration; and any calling or 
profession that rests upon such superiority, and maintains and pro- 
tects itself by cherishing it, is unconstitutional, or we will speedily 
make it so. And as a result, so far as legislation can effect it, the 
mere fact of having been born twenty-one years ago, gives a man 
a right to demand admission to a learned profession. Is the 
bogtrotter or the Five-Pointer raised by that to the level of worth, 
or is the profession dishonored by being compelled to stoop to 
his? 
Whether the step seemed an upward or a downward one, democ- 
racy forced the legal profession to take it, twenty-five years ago. 
There can be no doubt now in which direction it went. A genera- 
tion has filled the court-rooms since ; and we must sadly confess it 
“ progeniem vitiosiorem.”’ Of course there are many in that gen- 
eration who lift themselves above its low level; who distinguish 
themselves by the same mental force and training ; the same moral 
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sturdiness that would have made them eminent under the older 
system. But the great mass, no longer sifted as to what they have 
learned, nor scrutinized as to what they have done, are not a degree 
above the average of the common money-making trades in char- 
acter and capacity. The worthier recruits of the profession unite 
with the veterans who feel by experience the contrast between the 
old and the new, to seek a remedy for this state of things. They 
deplore the ignorance that meets them at every turn; the discour- 
tesy and unfairness that almost drive them to use like weapons ; 
the moral pravity which translates right by advantage, and holds 
nothing wrong that is profitable. They detest the contact into 
which duty forces them with men who are training themselves 
through the quirks of Dodson and Fogg up to the bosh of Sergeant 
Buzfuz. They are indignant at the decline of the tone of their 
profession, and its consequent loss of respect and influence in the 
community. And if there is any process of restoration possible, 
they are determined to begin it. ; 

They have hitherto looked in vain to the bench for aid, hoping 
to find the chiefs of their profession established there, as they are 
in other countries, to give them sympathy and guidance. Too 
many on the bench were the copies of the very creatures against 
whom the bar needs to protect itself. For the same democratic 
solvent has eaten away official decency. Looking back a score of 
years we wonder at the infatuation of constitution makers who, by 
shortening their term, swept away all stability from judgeships, 
already cheapened through being underpaid, and left little desirable 
in them as an object of fair professional ambition. Rotation in 
office, forsooth, must be applied to these high seats too, and scanty 
pay insure scanty law in their occupants. And still deluded by 
the notion that all men are equal in all things, the democratic 
theory insisted that out of the bar which legislation had done its 
best to degrade, the judges should be chosen by general suffrage, as 
to which, in this city at least, good men are careless, and bad ones 
mere puppets. 

Fortunately, we speak of what has been. Two decades have 
proved the folly of trying to vote ability into a place where it 
might starve for a few years, or of trusting that mediocrity when 
so raised would abstain from intrigue and resist corruption. 
A judge of our higher courts can now give the prime of his life to 
labor fairly remunerated ; and the removal of temptations to which 
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human nature ought never to have been exposed may insure a 
succession of such men as once gave dignity to the bench, and 
may restore that harmony with the bar which once inspired both 
with a common regard for the honor of their profession. 

But the lowest point of degradation had very nearly been 
reached before the upward course began. We have to thank that 
rejected system for names that will be as infamous in the judicial 
history of New York as the worst that disgrace the roll of judges 
in that of England. We owe to its latter days a series of scandals 
that would have seemed impossible at its commencement. These 
men and their misdeeds had discredited the profession at home 
and abroad till the shame of them was no longer tolerable. The 
professional reader need hardly be reminded of their methods in 
iniquity. Of course their election was a pledge for partisan 
conduct, and their former reputation forbade surprise at personal 
favoritism. Nor did it astonish the bar to see obscure advocates 
employed in causes that no one would have thought of trusting 
them with but for their supposed influence with the Court which 
was to decide them. But against the intention of the new statute, 
and in face of the earnest protest of leading lawyers, it did seem a 
wanton insult so to constitute an appellate court as to clog busi- 
ness instead of expediting it. And one may be excused for 
wondering at the ingenuity which opened ‘in “ judicial discretion ” 
so inexhaustible a mine for enriching friends. Injunctions granted 
or modified at the discretion of a judge set the tides of speculation 
rising or falling on the Exchange, and reduced helpless stock- 
holders to beggary. Receivers appointed at his discretion turned 
into faithless pillagers of the estates committed to their charge. 
Discretion fleeced suitors out of excessive allowances, granted 
with profligate good-nature to friendly counsel. True, there can 
be no proof of collusive sharing in plunder so decreed without 
appeal ; but a judge who permits his name to be constantly and 
notoriously associated with such proceedings has forfeited the 
right to complain if he is suspected even of the base motive 
of division of the spoils. Add to this the practice of distributing 
references, by a species of cross-remainders in nepotism, so organ- 
ized that if one does not benefit only another shall, and one 
can understand the sudden success that gilded the retinue of some 
among the judges. 

Not of all, be it well observed; the example of the upright and 
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able judges who withstood such temptations shine against the 
dark background of their associates’ character. There are a few 
who might repeat the famous pledge, with a slight variation, and 
say, “cuilibet vendemus, cuilibet negabimus, cuilibet differemus 
justitiam.” There are many who scorned to eke out their ermine 
with the fox’s fur, and the wolf’s pelt. The bar has marked and 
honored all these, while pitying their enforced fellowship. But 
the acts of a small number of judges sufficed to fix an inefface- 
able stigma on the entire bench, to demoralize the bar, and to 
discredit the whole profession throughout the country, through- 
out the world, wherever justice and honor are more than mere 
names. Is it surprising that their self-respect was at last 
wounded to the quick, and that they refused longer to submit to 
such audacity if means could be found to curb it ? 

Moreover these transactions involve at least as much guilt on the 
part of some members of the bar. They must share the blame 
of all the misconduct by which they profit. For as has been truly 
said, the judiciary never does any thing solemn or ez parte, except 
by the invitation — the instigation, if it be evil— of a lawyer; the 
profession are the moving parties in every thing that is done by 
a judge, good or ill. As to the system of judicial wrongs that has 
been allowed to grow up, it matters little which is the tempter in 
their perpetration, and which the tempted,— both are accomplices. 
If the lawyer supplies the occasion and suggestion, the judge com- 
pletes both with the power and the act. And there is and has long 
been a tacit understanding among the profession, on this subject 
of an impure relation between certain lawyers and certain judges, 
which it has been impossible hitherto to express so that the com- 
munity may comprehend it. The dependants, the favorites and 
advisers of bad judges can be named as certainly as their patrons 
can. They group themselves together very definitely, apart from 
the worthier members of the profession, in the mind of every 
lawyer who reflects on these abuses. The greater part of those 
who commit them are of course insensible to the disapproval 
implied in personal avoidance; and unfortunately some of the 
more conspicuous wrong-doers seem to care as little for the refusal 
of all but compulsory professional intercourse as they do for social 
ostracism and the pointing finger of public opinion. Nothing short 
of sentence and punishment can deter them, and the power to 
inflict these hardly exists. 
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For the system of discipline which maintains the standard of the 
legal profession in other countries where the bar is regulated and 
protected as an order, has no place in New York. True, now and 
then, an attorney who steals a paper from the files of the court, or 
suborns witnesses and forges process for the purposes of a sham 
divorce, is struck from the rolls. The courts take care that 
absolute felony shall not invade their precincts, careless as they 
have been in closing their access against persons capable of it. 
But what penalty ever overtakes the multitude of offences embraced 
under the large description of “ professional misconduct”? How 
much of chicane and evasion goes unnoticed; what bold appeals 
to judicial prejudice are tolerated and even encouraged by judicial 
insolence ; what trickery in the arrangement of causes for trial ; 
what shameful secrecy in ex parte proceedings, are connived at 
instead of being punished! There is no tribunal in the body of the 
profession before which such practices can be arraigned, and the 
General Term, which in theory is empowered to correct them, can 
be easily arranged so as to screen rather than to chastise offenders. 
If the public sense of morality is aroused to disapproval through 
the journals, its expression is derided as the slander of personal or 
political enmity. The censure of the bar can find no expression; 
its criticism is weakened by being diffused; it has had hitherto no 
plan for learning and communicating its views as to these abuses, 
still less any centre of action for enforcing them. The pursuit of 
individual interest has distracted the power which if combined 
would have fully sufficed for its protection and purification. 

This is no overcharged picture of the evils that have at last 
forced the self-respecting members of the profession in New York 
to come together for its rescue, and to take their first step by the 
organization of the Bar Association. Those evils are not the 
peculiar disgrace of the bar of this State or city. They are 
the logical result of the levelling principles embodied in the con- 
stitution of 1846, though they have gained a far more rank and 
rapid growth than was foretold for them when that radical instru- 
ment took effect. Sooner or later, and in a greater or less degree, 
they must develop themselves in every community that has adopted 
like theories of legislation. That they have run a speedier course 
with more dangerous mischief here is due to the fact that this city 
is the national centre of all excitements and all extravagances ; 
the theatre for commercial speculations, for social display, for 
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rapid fortunes, powerful combinations, wide extremes of condition; 
in a word, the focus of the intensest forces of American life. 
And if the corruption of the profession has culminated here first, 
it is natural that the reform should begin here. 

It is after all but the revival of old professional traditions. A 
Bar Association existed in New York in colonial times ; and as that 
departed institution distinguished itself and drew down the royal 
wrath by defending the popular cause, so its successor, in vindi- 
cating the dignity of the profession, will be really protecting the 
rights of the people against unjust rulers, of whose anger it must 
expect to feel the full force. The change is great, indeed, both in 
the relative power of classes and in their modes of action, since 
the time when in 1763, the Bar Association of that day opposed 
Governor Colden’s attempt to extend the royal prerogative by 
imposing his authority upon the courts in an important matter of 
practice ; and when, three years later, the same body organized and 
led the determined and successful resistance to the enforcement 
of the Stamp Act in the city of New York. That sort of oppression 
has disappeared ; but under another form political power is again 
held by those who abuse it, and they must be encountered by the 
same men and the same methods now as then, — by the most con- 
servative class combining to protect the rights of all in protecting 
their own. 

In February of last year, in compliance with a call signed by 
over two hundred and fifty members of the profession, including 
nearly all the most conspicuous practising lawyers, a meeting was 
held to organize the Bar Association of the city of New York. 
The call was the expression of a conviction which had for several 
years been growing more general, “ that the organized action and 
influence of the legal profession, properly exerted, would lead to 
the creation of more intimate relations among its members than 
now exist, and would at the same time sustain the profession in its 
proper position in the community, and thereby enable it in many 
ways to promote the interests of the public.” While the imme- 
diate object of the meeting was simply organization, the various ad- 
dresses made dwelt at length upon the necessity for such joint action, 
in the marked decline of the influence of the bar, its deterioration 
in training, education, and morality, its disintegration as a class, 
in the abuses in the administration of law, and in the vast import- 
ance of national questions coming up for discussion, in the settle- 
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ment of which a united bar should have a controlling voice. At 
the same time they earnestly disclaimed any purpose of aggression 
in combination, unless it be “ that passive aggressiveness which a 
good example always exercises against an evil example,” and indi- 
cated the present object in associating to be to create a spirit of 
professional brotherhood, to arrange a system of joint action in 
matters affecting the interests of the profession ; and to provide a 
building for meetings, and lay the foundation at least of a library. 
The remote and graver objects of combination were shadowed out 
in the expressed hope that the new organization, when strengthened 
in numbers, character, and wealth, would be able to regulate ad- 
missions to the bar, to maintain a high tone in it, to repress all 
dishonorable practices, to influence constitutional reforms and 
reforms in the judiciary, and to restore the legal profession to its 
proper position in the community. In the words of one of the 
most forcible and approved speakers, “ For itself, nothing ; for that 
noble and generous and elevated profession of which it is the repre- 
sentative, every thing.”’ In brief, to take no step beyond the sphere 
of its duty as a class in the State; to hesitate at no step towards 
occupying that sphere with power, spirit, and honor. 

At a later meeting, a constitution and by-laws were adopted by 
the Association, containing the usual provisions for the orderly 
management of its affairs by officers and boards, regulating the 
adinission of new members from practitioners of good standing in 
the city, prescribing an entrance fee of fifty dollars and annual 
dues of forty, giving the free use of the rooms and library to all 
the United States judges and judges of the courts of record in the 
State, and empowering the body to suspend or expel a member for 
misconduct in his relations to the Association or to the profession. 
This authority has been more fully defined by a by-law which 
directs the Standing Committee on Grievances to entertain written 
complaints, to proceed, after notice, with the regular course of a 
trial thereon, and to submit their finding, if condemnatory, to the 
decision of the body, who may take such action as they see fit, a 
two-thirds vote of those present at a meeting being required for 
the expulsion of a member. The powers of the body are further 
distributed, with reference to future action, among other standing 
committees. Two of these have charge of matters relating to the 
amendment of the law, and to the judiciary, and another is proposed 
for the development of the important subject of legal education. 
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The Association is but just emerging from its formative state into 
activity. The meetings have been frequent,— monthly during the 
winter, —and fully attended. At each of them, after careful scrutiny 
by a Committee on Admission, additions are made to the number, 
which now includes four hundred and fifty members. It owns a 
house in a convenient part of the city, which, though sufficient for 
its present use, will soon require enlargement, unless it is thought 
advisable to erect a special building, perhaps in connection with 
one of the law schools, or with some other institution. The library 
contains over three thousand well-chosen volumes, chiefly of 
Reports, and is constantly enlarging by subscriptions and liberal 
gifts, some of which have been received from lawyers in other 
States. Members of the legal profession not residents of the city, 
are always welcome as visitors, and some plan will probably here- 
after be devised for extending the influence of the Association 
through a limited membership, into those parts of the State in which 
the bar may be too weak in numbers to sustain a home organization. 

Copies of the constitution and of the speeches and proceedings 
at the meeting which projected it have been widely distributed 
among the leading members of the profession throughout the 
United States. Sympathetic responses come up from all quarters, 
acknowledging the need, approving the frame, and stimulating the 
action of the Association. Its establishment is accepted as the 
first step towards solving the problem which had perplexed 
the minds of thinking men, earnest for the welfare of the pro- 
fession, throughout the country, — “ How shall the bar of America 
be extricated from the slough of degradation into which it has 
been thrust by the arts of politicians, imposing on the negligence 
of some of its members, and buying the complicity of others?” 
The most respected members of the judiciary profess hearty con- 
‘currence in its views and purposes, and look hopefully to its 
agency in relieving the bench from further disrepute, and 
retrieving and strengthening its comparatively helpless position. 
And the public, impatient of the flagrant wrongs done in the name 
of justice, should watch with an eager interest its proceedings, 
with which their own welfare is so closely connected. 

The doings of the Association which bear at all a public 
character have so far been few, and they are interesting chiefly as 
they indicate the kind of hostility which it must reckon upon 
encountering. Its first election meeting took place a few evenings 
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after the occurrence of a mysterious attempt to assassinate a well- 
known lawyer, who had taken an active part in its organization, 
Mr. Dorman B. Eaton; and its first act, as a body, was the offer 
of a considerable reward for the apprehension and conviction 
of the persons engaged in the attempt. The attendant suggestion 
that private malice instigated the crime was echoed by the public, 
and gained force from the color which a notorious official and an 
equally notorious journalist, to their deeper disgrace, affected to 
give to the offence. Mr. Eaton had been a bold and persistent 
assailant of the Erie villanies; in the line of his duty as counsel 
to the Board of Health he had occasioned loss and offence to many 
of the lowest classes, whose trade was in nuisances; and his 
exposure of judicial misconduct had been unsparing. The motive 
and the tools being thus obvious, public doubt still remains as 
to what hand guided the blow. Another early act of the 
Association which involved publicity was its application to the 
Legislature of the State for a charter. This ordinary and proper 
proceeding was arrested in the Lower House by a noted dema- 
gogue, who caused the insertion in the act, of a purposely insulting 
clause prescribing a penalty for the acceptance by any member 
of the Association of a retainer from both parties to a controversy. 
The charter was of course declined. Once again the Association, 
in the interest of the public, exposed itself to an affront, harmless 
to the receiver, but of most injurious consequence to the giver and 
to the community. The late Judiciary Act of the State empowers 
the governor to designate three judges who are to compose the 
appellate court in each district, styled the General Term. A strong 
and respectful memorial was drawn up by the Association at its 
meeting in May last, pointing out grave objections to the appoint- 
ment in the New York district of certain judges before whom 
most of the causes on the appeal calendar had been tried at © 
Circuit or at Special Term, and who therefore by the terms of the 
act were disqualified from hearing them on appeal. The memorial 
was prepared, and a committee appointed to present it late in the 
evening. The Albany newspapers of the next day contained the 
names, as appointees, of the very judges indicated in the memo- 
rial. The calendar consequently remains at a standstill; and 
suitors, very clear as to whom they have to thank, are only in 
doubt whether it is for the delay, or the denial, or the sale, 
of justice that their gratitude is due. Another proposition, not 
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yet matured, contemplates the suggestion to the Legislature 
of several useful amendments to the Code of Procedure, limiting 
the discretionary powers of judges in certain cases, which 
should be welcome to some of them at least, as saving them from 
the suspicion of deserving the satirist’s sting, — 


** Male verum examinat omnis 
Corruptus judex.” 


The assignment of special duties to its several standing com- . 
mittees clearly denotes the view taken by the Bar Association as 
to the proper range of its active interest in legislation. The 
Committee on Amendment of the Law is charged with the duty 
of attention to all proposed changes in the law, and of recom- 
mending all such as in their opinion may be entitled to the favor- 
able influence of the Association ; the Committee on the Judiciary 
performs the function of observing the workings of the judicial 
system, collecting information, entertaining and examining pro- 
jects for its change or reform, and recommending such action as 
they may deem expedient; and it is proposed that a committee on 
legal education be created, to consider and support measures for 
the regulation of that neglected subject. No one can complain 
that the kind of action thus intended is aggressive or encroaching, 
or can reasonably object that it is timid or partial. It extends to 
all the subjects of public concern in which the profession is pecu- 
liarly interested, and meddles with no others. No class is so 
competent to decide as representative lawyers are, how the bar 
shall be wisely recruited, and the bench worthily occupied, and 
how legislation shall be guided and corrected by experience. 
Discussion of these subjects among experts will settle the prin- 
ciples and define the methods upon which removal of the existing 
evils should proceed ; and the concentrated and formulated opinion 
of such a body of men must in the end affect legislators through 
the deserved weight it will have with their constituents. 

The force of such opinion and the persuasiveness of such recom- 
mendation, compose the only influence which the Association aims 
at exerting over others than its own members. It explicitly dis- 
claims all political interference, and disavows all party interest. 
It is completely unpartisan as to membership, and impartial among 
political creeds in its official appointments. For the professional 
ideal it strives to realize is independent of any passing struggles, 
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and superior to intriguing combinations. The profession, as a 
profession, has suffered too much at the hands of party not to 
understand that the very condition of its redemption is complete 
severance from political connections. 

This position is a sufficient answer to the question sometimes 
impatiently asked by the public: “ Why does not the Bar Asso- 
ciation set out with recommending and supporting the impeach- 
ment of some one or other of the notorious judges ?’’ Apart from 
* the considerations that the Association is entering on a new field, 
in which every step must be circumspect, that it is steadily gaining 
by numbers and coherence a strength which premature action 
would only impair, that it would be wise to avoid an unseemly 
conflict between the two branches of the profession so long as 
there is a possibility that better example or salutary fear may deter 
those marked officials from further wrong,— apart from all these 
considerations, a more important one forbids such a movement. 
Impeachment of a New York judge at present must be a futile 
proceeding. Impeachment has always a political character, and 
the machinery for conducting it is now controlled by the friends 
of the censured judges. The worst reprobate that could disgrace 
the bench would be screened from that punishment by a legislature 
named by the same constituency that elected him. By the time 
that the people of the State have learned the wisdom of taking 
elections into their own hands, and choosing something better than 
a Senate packed by caucus, the Bar Association will probably be 
ready to do its part in arraigning judicial malefactors before that 
purer tribunal. 

The disciplinary proceedings which are most. likely to answer the 
expectations of the public and to draw its attention to the Asso- 
ciation are of such a nature that it is hoped there will be no 
frequent occasion for resorting to them. Lawyers supposed to 
have no sympathy with its objects were not bidden to assist at its 
formation ; and by the theory and practice of its system of admis- 
sions no one who is not ready to adopt its tone and conform to its 
standard can have gained access since. If any members should so 
misunderstand the feeling and disregard the temper of their asso- 
ciates as to fall into dishonorable professional practices, a method 
of discipline, strict but fair, has been defined, and accepted by all 
who have signed its rolls. It is not meant that this shall remain 
a dead letter; all those who have the true professional esprit de 
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corps intend that it shall be enforced upon occasion, and if unfor- 
tunately there should be any who need the warning, they well 
know that it will be. The leaders in this movement of reform 
pursue high aims; for the sake of the younger men who are 
pledged to follow them no less than for their own, they will take 
care that the course shall answer to the beginning. And when by 
honorable persistence in that course for years, and impartial inflic- 
tion of censure when needed within itself, the Association shall 
have restored the healthier and earlier tone of the bar, and con- 
firmed what is now the public hope into the public conviction, the 
time may come that legislation can wisely intrust it with dis- 
ciplinary control over the whole body of the profession. The 
people who were magnanimous enough and clear-sighted enough 
to their true interest to surrender a part of their power in accept- 
ing the late Judiciary Act, may hereafter show equal sagacity by 
conceding to the leaders of the bar authority to regulate admission 
to the profession, and to chastise such unworthy conduct in its 
members as escapes the grasp of the statutes. 

Society needs that the Bar Association shall fulfil its promise ; 
that men of intellect, trained to morality, honor, and courtesy shall 
offer in its combination the example of an order that has faith in 
something nobler than success. It will be well for the people 
of this country that amid the fury of speculation, the craving for 
material enjoyment, the profligate luxury, the social demoraliza- 
tion, the political rottenness that threaten national decline, there 
shall slowly grow up before their eyes the living proof that wealth 
does not signify honor, nor notoriety mean fame ; that a Horten- 
sius is after all worthier than a Crassus; and that the most 
precious possession in life, when all is said, is character. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR NOVEM- 
BER AND DECEMBER, 1870, AND JANUARY, 1871. 


Account. —See MortGaGe; PARTNERSHIP. 


ACTION. 
An association, not incorporated, was formed of ship-owners for mutually 
insuring their vessels, and the premiums charged against the members made 
the fund for paying losses. The members, by a power of attorney, appointed 
the plaintiffs managers, with power to ask, demand, sue for, &c., all such sums 
of money as should become due and payable for premiums. The action was 
brought for premiums due from a member. ° Held, that the plaintiffs were only 
agents of the persons to whom the money was due, and could not maintain the 
action. — Gray v. Pearson, L. R. 5 C. P. 568. 
See Conruiict or Laws, 2; Principat anD AGENT, 2. 
ADVANCEMENT. —See Trust. 
AGREEMENT. — See Contract. 


AMBIGUITY. 

Devise ‘‘to my nephew, Joseph Grant.” The testator’s brother had a son 
named Joseph Grant, and the testator’s wife’s brother also had a son named Joseph 
Grant. - Held, that there was a latent ambiguity, and that evidence was admis- 
sible to show which nephew was intended.— Grant v. Grant, L. R. 5 C. P. 
(Ex. Ch.) 727; s.c. 5 C. P. 380; ante, 59. 


ANNUITY. 

Testator gave property in trust, out of the annual profits to pay to P. B. during 
his life, the annual sum of £400, and the annual sum of £100 to W. B. during his 
life, and to S. C. during her life the annual sum of £600; the residue to P. B. 
and his heirs. The income was insufficient to pay the annuities in full, and was 
applied ratably. In 1868, W. B. died, and there was due to him a considerable 
arrear. Held, that the annuities were a continuing charge on the rents and 
profits until paid, and that the income arising after the death of W. B. should be 
applied to paying ratably, first the arrears, and then the annuities. Booth v. 
Coulton, L. R. 5 Ch. 684. 

See ForreiTure. 

ApporntMEeNT. — See Power. 
APPORTIONMENT. — See ANNUITY. 


APPROPRIATION. —See CHARGE. 


ARBITRATION. 


An arbitrator made an award ; an accidental omission in respect of costs being 
discovered, he made a new award identical with the first, except that the omission 
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was supplied. Held, that when he had signed his award, the arbitrator was 
functus officio, and could not correct any mistake; also, that an arbitrator, 
having power by an order of a Court of Equity to award costs, could award costs 
as between solicitor and client. — Mordue v. Palmer, L. R. 6 Ch. 22. 


ASSIGNMENT. 


1. The defendant agreed to sell to P. certain leasehold premises, and received 
part of the purchase-money, the conveyance to be executed in twelve months 
upon payment of the residue. Afterwards P. agreed to assign to the plaintiff 
this contract as security for an advance, and the plaintiff gave notice thereof to 
the defendant. After the time for completion of the contract, P. paid the residue 
of the purchase-money to the defendant, and received from him a conveyance of 
the property, without notice to the plaintiff. Upon a bill to make the defendant 
liable for the loss occasioned thereby, held, that the plaintiff, having taken no 
steps to complete the contract, had no claim on the defendant. — M’Creight v. 
Foster, L. R. 5 Ch. 604. 

2. A debtor assigned his property for the benefit of his creditors in consid- 
eration of their covenanting not to take proceedings against him for three years ; 
the indenture provided that such creditors as should not sign it within six months 
should be excluded from its benefits. One of the creditors neglected to sign, 
but acquiesced in it, and abstained from proceedings against the debtor. Held, 
that he was entitled in equity to participate in the benefits of the deed. — “i re 
Baber’s Trusts, L. R. 10 Eq. 554. 

See Estoprer, 1; LanpLorp anp Tenant, 3; Patent, 1. 

Assautt. —See Criminat Law, 1; Master anp SERVANT, 1. 
ATTORNMENT. —See LanDLORD aND TENANT, 1 


Awarp. — See ARBITRATION. 


BaNKRUPTCY. 
By § 13 of the Bankruptcy Act, 1869, the court has power at any time after 
presentation of a bankruptcy petition to restrain further proceedings in any 
action, suit, or other legal process against the debtor in respect of any debt 
provable in bankruptcy. Held, that this gave no power to restrain an action 
against the debtor jointly with another. — Ez parte Isaac, L. R. 6 Ch. 58. 
See Conriict or Laws, 1; FraupULENT CONVEYANCE. 


or Lapine. — See EvipENce. 


Bits anp Notes. 


1. A promissory note for £500 payable in eight months was given to a com- 
pany by B. andasurety. There was a current account between B. and the com- 
pany, which was continued for three years after the date of the note. The items 
to the credit of B. were more than sufficient to satisfy all that was due to the 
company at the date of the note, but on the whole account a balance was due to 
the company. Held, that the presumption was that the note was given for money 
then due, and that the burden was on the payee to prove that it was intended to 
be a running security for the balance from time to time. — In re Boys, L. R. 10 
Eq. 467. 
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2. The defendant accepted the plaintiff's bill. and the plaintiff gave him a 
written promise that, if any circumstances should prevent him from meeting the 
bill, the plaintiff would renew it. The defendant was prevented from meeting 
it, and within a reasonable time after it became due applied to the plaintiff to 
renew it; he refused. Held (CiEaspy, B., dissenting), that this was a good 
defence to an action on the bill. — Maillard v. Page, L. R. 5 Ex. 312. 

See CuarGE, 1; SEcuRITY. 

Breacn OF Promise. —See Contract, 4. 
Broker. —See Principat AGENT, 1. 
Burpen or Proor.—See Notes, 1; Master anp SERVANT. 


CARRIER. 


H. represented to the plaintiff that he had obtained an order for goods from 
C. T. & Co., of 71 George Street, Glasgow; and the plaintiff on the next day 
sent the goods by a carrier to that address. There was no such firm, but H. had 
made arrangements to receive at that place letters, &c., directed to it. The 
carrier, following the regular course of business, sent a notice to that address 
of the arrival of the goods. H. received the notice, indorsed it in the name of 
C. T. & Co., and so obtained the delivery of the goods, which he applied to his 
own purposes. Held, that the carrier had delivered the goods to the person who 
represented himself to the plaintiff as C. T. & Co., and, being guilty of no negli- 
gence, was not liable for their loss. M’Kean v. M’Ivor, L. R. 6 Ex. 36. 


CHARGE. 

1. The New Orleans Bank drew a bill for £2000 on the Bank of Liverpool in 
favor of the plaintiffs, who bought it on the faith of representation by the cashier 
of the N. O. Bank that funds sufficient to meet it were then lying in the Bank of 
Liverpool, specifically appropriated to that purpose. Before acceptance, the 
N. O. Bank suspended payment. Held, that no charge was created upon the 
funds of the New Orleans Bank in the Bank of Liverpool. — Thomson v. Simp- 
son, L. R. 5 Ch. 659; s.c. L. R. 9 Eq. 497; ante, 60. 

2. Testator devised all his real estate upon trust to pay to his housekeeper 
12s. per week, and the remainder of the rents and profits upon other trusts. He 
had no freehold estate, but he had leaseholds which he believed to be freehold. 
Held, that the leaseholds were charged with the payment of 12s. per week. — 
Gully v. Davis, L. R. 10 Eq. 562. 

See Annuity; Exonrration; Lien, 1. 


CuarTer Party. 

1. A charter party contained a stipulation that the ship should proceed with a 
cargo to San F., ‘‘ where the ship shall be consigned to the charterer’s agents 
inwards and outwards, paying the usual commissions . . . and deliver the same 

. and so end the voyage,” and also that the ship should be reported by the 
charterer’s agents at the custom-house on her return to the United Kingdom. 
Held, that the contract required the owners to employ the agents in case they 


took in a return cargo, but imposed no obligation on them to take such cargo. 
— Cross v. Pagliano, L. R. 6 Ex. 9. 
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2. A charter party gave the freighters the option of sending the vessel on an 
intermediate voyage, with a cargo at a specified rate; ‘‘ such freight to be paid 
as follows: £1200 to be advanced the master,” and to be deducted with commis- 
sion and cost of insurance from freight on settlement thereof, and the remainder 
on delivery of the cargo at port of discharge ; the master to sign bills of lading 
at any current rate of freight required, ** but not under chartered rates except 
the difference is paid in cash.” The freighters sent the vessel on an intermediate 
voyage, and required the master to sign bills of lading at a rate below the rate 
in the charter party, without paying in advance the difference or the £1200. The 
vessel was lost on her way to sea. Held, that the ship-owner was entitled to the 
difference and to the £1200. — Byrne v. Schiller, L. R. 6 Ex. 20. 

3. By a charter party the plaintiff's ship was to proceed to Archangel, ‘‘ and 
there load . . . a full and complete cargo of oats, or other lawful merchandise,” 
and to deliver the same at destination on being paid at a fixed rate ‘* for oats, 
and if any other cargo be shipped, to pay in full and fair proportion thereto 
according to the London Baltic printed rates,” which fix the proportions between 
the rates for different articles. The defendant shipped a full cargo of flax, tow, 
and codilla, articles which were so light that the ship had to carry a great quan- 
tity of ballast; and he paid freight at a rate proportioned according to the tables 
to the rate fixed for oats. The plaintiff claimed to recover the difference between 
this sum and that which would have been payable for a cargo of oats. Held, that 
the defendant had a right to ship the cargo which he did ship, and had fulfilled 
his contract. — Southampton Steam Colliery Co. v. Clarke, L. R. 6 Ex. (Ex. Ch.) 
53; s.c. L. R. 4 Ex. 73; 3 Am. Law Rev. 697. 


Crass. — See Witt, 6. 
Cotony. — See Conriict or Laws, 1. 


Compensation. — See DamaGes, 2; 


Company. 


1. The memorandum of association of a company was subscribed by H., a 
director, for 500 shares; only 250 were allotted to him. The articles provided 
that the directors might at any time accept from any member the surrender and 
forfeiture of any shares ; the company and directors were prohibited from dealing 
in shares. Afterwards, with the approval of the company, H. was released, 
under the seal of the company, from all liability in respect of the 250 shares not 
allotted to him. Held, that the transaction was not a surrender or forfeiture, 
but a dealing in shares and ultra vires. — Hall's Cuse, L. R. 5 Ch. 707. 

2. By the articles of a loan company, power was given to the directors to make 
loans, and to delegate any of their powers to committees. A committee 
appointed to attend to loans employed money of the company to purchase 
shares, and to conceal the transaction, represented the payments on the books as 
loans to members of the committee ; the transaction was reported to the directors 
and sanctioned by them. M. was a director, and denied that he had any notice 
of the real nature of the proceeding. A bill was brought against the directors 
to recover the money so used, and a decree made against them. Held, that the 
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bill as against M. should be dismissed. — Land Credit Company of Ireland v. 
Lord Fermoy, L. R. 5 Ch. 763; s.c. L. R. 8 Eq. 7. 


See Action ; Conrract, 3; Equiry, 3; Exrcuror, 2; JURISDICTION; 
Novation; Lien, 2; Uvrra Vires. 
Composition. — See Principal AND AGENT, 3. 
CoNncEALMENT. —See ConripentiAL RELATION; INSURANCE, 2. 
ConpitTion. — See Forrerrure. 


CONFIDENTIAL RELATION. 


An estate was settled in strict settlement with power to the trustees at the 
request of the tenant for life to sell or exchange. The trustees at his request 
were about to exchange part of the estate, but difficulties in conveyancing 
arose, and therefore the tenant for life bought it of the trustees and made 
the exchange himself. Held, that the tenant for life was not in a fiduciary rela- 
tion as to the power, and he having given a fair price, the sale could not be 
impeached. Qucre, whether he was in the same position as a stranger as to 


the obligation to communicate what he knew. — Dicconson v. Talbot, lL. R. 6 
Ch. 382. 


Conr.iict or Laws. 


1. By the Dutch Indian law, all the property of husband and wife are brought 
into community at marriage; this community may be excluded by contract 
executed before marriage; but no such contracts affect third parties till 
registered. M. and his wife were married at Batavia and made a contract 
before marriage by which 75,000 guilders were settled upon the wife for her 
separate use; this contract was not registered. They came to England where 
M. became bankrupt, and the wife claimed to prove against his estate for the 
75,000 guilders. Held, that the law with respect to registration did not affect 
the contract, but only the remedy ; and that the wife could prove, being entitled 
to do so by the lex fori. — Ex parte Melbourn, L. R. 6 Ch. 64. 

2. The Governor, Legislative Council, and Assembly of Jamaica passed an 
act indemnifying the defendant and other officers for all acts done in suppression 
of a rebellion there. The defendant was the governor, and was a necessary 
party to the passing of the act. An action was brought in England for tres- 
passes within the act. Held, that it was competent for the Legislature to ratify 
the acts which had been done, and that the effect was to take away the plaintiff’s 
right of action in England; also, that it was no objection to its validity that the 
defendant was a party to the act as governor. — Phillips v. Eyre, L. R. 6 Q. B. 


(Ex.’Ch.) 1; s.c. L. R. 4 Q. B. 225; 4 Am. Law Rev. 97. 
See Divorce. 


Conspiracy. — See Law, 2. 


Construction. —See CuarGe, 2; Cuarter Party, 1; Conrract, 1, 2; 
EXONERATION; Forreirure; Fraups, Statute or; Guaranty; Insur- 
ANCE, 2, 4,5; oF; Partnersure ; SETTLEMENT, 
2,3; Srarure; Utrra Vires; Witt. 


ConTINGENT Remainper. —See 7. 
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Contract. 


1. L. leased certain lands with the mines thereunder; the lease contained this 
clause: ‘* Yielding and paying unto the said L., his heirs, &c., for every quantity 
of 2520 Ibs. of coal, &c., the produce of any lands or mines not intended to be 
included in the present demise, but which shall be raised within the distance of 
twenty miles, and shall be brought through, over, or under the said lands, &c., 
the royalty or sum of one half-penny.” The lessee underlet the premises to a 
railway company, which erected sidings upon them, and used them for the 
purpose of shunting trains till they could be sent forward on the main line; 
some of the trains contained coal, &c., from other lands within twenty miles. 
Held, that the coals were brought ‘* over” the land within the meaning of the 
proviso. — Great Western Railway Co. v. Rous, L. R. 4 H. L. 650. 

2. Lease by the plaintiff to the defendant of pits of clay under the plaintiff's 
lands, with liberty to enter upon such lands and dig for and carry away all such 
pipe, potter’s, and other merchantable clays in such lands, for the term of twelve 
years, paying in respect of all clays obtained from the lands certain royalties ; 
the defendant among other things covenanted to dig and remove from the lands, 
“in pursuance of the grant or demise hereby made, an aggregate amount of not 
less than 1000 tons, nor a larger quantity than 2000 tons, of pipe or potter's clay ” 
yearly. Breach, that the defendant had not dug an aggregate amount of not less 
than 1000 tons. Plea, that there was not 1000 tons under the lands. Held, that 
the covenant only fixed the rate at which the clay under the land should be 
worked, and that, as there was no clay, there was no breach. — Clifford v. Watts, 
L. R. 5 C. P. 577. 

3. M. was employed by an insurance company as their agent for five years, at 
a salary of £500 yearly, and a commission of 10 per cent. on the profits of each 
year. Before the end of the five years the company was wound up. Held, that 
he was entitled to the estimated value of his salary till the end of the five years, 
but had no claim for commission since the winding up. — Ez parte Maclure, L. R. 
5 Ch. 737. 

4. The defendant promised to marry the plaintiff upon the death of the 
defendant's father. An action was brought while the father was still alive, but 
the defendant had positively refused ever to marry the plaintiff. Held (Marti, 
B., dissenting), that there was no breach of the contract. — Frost v. Knight, 
L. R. 5 Ex. 322. 

See AssIGNMENT, 1; Bitts anp Nores, 2; Carrier; CHARTER Party; 
Conriict or Laws, 1; DamaGces, 3, 4; Estoprer, 1; Fraups, Stature oF; 
Guaranty; PrincipaL anp AGENT, 4; Speciric PERFORMANCE; ULrra 
Vines, 1; VENDOR aND Purcnaser, 1, 2. 


ConTRIBUTION. 

A bond was given by a principal and two sureties; by its terms neither of 
them was to be discharged by any arrangement between the principal and obligee 
either for extension of time or further security; one of the sureties failed and 
compounded with his creditors. The debt secured having become payable, the 
obligee required the principal to furnish another surety, and at his request 
the plaintiff gave a separate undertaking to the obligee to pay the debt in instal- 
ments; having paid it he filed a bill against the other surety for contribution. 
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Tleld, that a co-suretyship was intended, and that the other surety must con- 
tribute. — Whiting v. Burke, L. R. 10 Eq. 539. 


Conversion. — See Carrier; Estopre, 2. 
Corporation. — See Speciric PERFORMANCE, 2. 
Costs. —See ArsirraTIOn; Equiry PLEADING AND PRACTICE. 
Covenant. —See Contract, 2; LanpLorp anp TENANT, 2. 


Law. 

1. An information charged that the defendant ‘in and upon L. (a member of 
the Legislative Assembly of a colony) did make an assault, and him, L., did then 
beat, wound, and ill-treat, in contempt of the Assembly, in violation of its 
dignity, and to the great obstruction of its business.” Upon demurrer, held, 
that a common assault was charged with apt words, and that this effect was not 
taken away by the other words. — Attorney-General of New South Wales v. 
Macpherson, L. R. 3 P. C. 268. 

2. A member of a firm, in order to cheat his partner, agreed with J. and P. to 
make it appear by false entries in the partnership books that P. was a creditor 
of the firm, and by these means to withdraw money from the firm, to be divided 
between them to the exclusion of the other partner. Held, that the agreement 
constituted a conspiracy, being a fraudulent combination to do acts which were 
wrongful, although not criminal. — Regina v. Warburton, L. R., C. C. 274. 


DamaGEs. 


1. The Court of Chancery will interfere to prevent a tenant for life from 
cutting down trees planted for ornament; but when the trees are cut down, the 
reversioner has no claim for damages unless some damage has been done to the 
inheritance. — Ex parte Hastings, L. R. 10 Eq. 465. 

2. Land subject to restrictions and formerly used as a grave-yard was taken 
for a street by authority of an Act of Parliament. Held, that the measure of the 
compensation to be given to the owner was the value of the land in its former 
character, not what would be its value to the persons acquiring it. — Stebbing v. 
Metropolitan Board of Works, L. R. 6 Q. B. 37. . 

3. The plaintiff was a lessee, and assigned his lease to the defendant upon 
his agreement to indemnify the plaintiff against breach of the covenants therein. 
The lessor brought an action for a breach against the plaintiff, who proposed to 
the defendant to come in and defend; the defendant declined, and the plaintiff 
paid the money into court, and brought this action. Held, that the plaintiff was 
entitled to recover, in addition to the damages paid, all the costs incurred, 
including every thing that his attorney could recover against him. — Howard v. 
Lovegrove, L. R. 6 Ex. 43. 

4, A. possessed a lease which could not be assigned without the lessor’s con- 
sent; he contracted to sell it to the defendants, but the consent was never 
obtained. The defendants in good faith agreed to sell their interest to the plain- 
tiffs, who paid a deposit. Having failed to obtain the lessor’s consent to the 
assignment, the defendants failed to make a good title. Held, that the defend- 
ants, having acted in good faith, the plaintiffs could recover only the deposit and 
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expenses, and not damages for loss of the bargain. — Bain v. Fothergill, L. R. 
6 Ex. 59. 
See Raitway. 


Desror AND Crepriror.— See AssIGNMENT, 2; ExecuTror, 2; Fraupvu- 
LENT CONVEYANCE; PrincipaL AND AGENT, 3. 


De.ivery.— See Estopret, 2. 
Deviation. —See Insurance, 2. 
Directors. —See Company; Utrra Vires, 2. 


Divorce. 

A woman, who was married and domiciled in England, was deserted by her 
husband; she went to America and resided in Iowa two years and a half; at the 
end of that time she petitioned the proper court of that State for a divorce by 
reason of her husband’s adultery and desertion, causes which would have entitled 
her to a divorce in England; in the absence of her husband a notice of the pro- 
ceedings was advertised by order of the Court, and the facts being proved, the 
divorce was granted. Held, that there was no evidence that the woman ever 
obtained a domicil in Iowa; and that the divorce obtained there did not 
invalidate the English marriage. — Shaw v. Attorney-General, L. R. 2 P. & D. 
Domicit. —See Divorce. 


ELECTION. 


Real estate was devised in trust for testator’s wife for life, and after her decease 
to sell for the benefit of his children as she should appoint; she appointed to his 
three sons equally. Afterwards by will she purported to devise this estate to the 
eldest son alone, and gave the residue of her own property to the three equally. 
One of the younger sons dying intestate, she gave by a codicil his share of her 
property to his children. Held, that the children of the deceased son must elect 
between their interest under the will and the intestate’s share under the appoint- 
ment; and that this share was to be considered as free from his debts if his estate 
had been settled; otherwise, as subject to a proportion of them.— Cooper v. 
Cooper, L. R. 6 Ch. 15. 


Equity. ‘ 

1. A., the secretary of a company, was prosecuted by E., a shareholder, for 
making a false balance-sheet ; the complaint being dismissed, the directors of the 
company ordered that an action be brought, at the eompany’s expense, in A.’s 
name against E. for malicious prosecution; in this action A. recovered £50 and 
costs. Upon a bill by E. against A. and the directors for an injunction against 
issuing execution, and for an order to pay A.’s expenses in that action, held, 
that whether the conduct of the directors amounted to maintenance or not, was a 
question for a court of law, and that there was no ground for equitable inter- 
ference. — Elborough v. Ayres, L. R. 10 Eq. 367. 

2. A bill for an injunction against the infringement of a patent, and for com- 
pensation in damages, was filed four days before the expiration of the patent. 
Held, that as it was impossible to give any equitable relief before the patent ex- 
pired, the bill must be dismissed. — Betts v. Gallais, L. R. 10 Eq. 392. 
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3. A creditor cannot maintain a bill for an injunction against a company, on the 
ground that he is about to lose his debt by reason of their making way with the 
assets. — Mills v. Northern Railway of Buenos Ayres Co., L. R. 5 Ch. 621. 

4. The Court of Chancery has power, if a proper case should be proved, to 
restrain any person from making an improper application to Parliament, but it is 
diflicult to conceive or define the cases in which it would be proper for the Court 
to exercise that power. — Ex parte Hartridge and Allender, L. R. 5 Ch. 671. 

See AssiGNMENT; DamaGes, 1; Parent, 1; Recerver; Securiry; Serrie- 
MENT, l, 


Equity PLEADING AND PRACTICE. 


Where a bill has been filed without any dispute having been raised by the 
defendant, and the defendant offers to submit to the plaintiff's demand, the Court 
will stop the suit without costs. — Rudd v. Rowe, L. R. 10 Eq. 610. 


1. The defendants were a body corporate, and were authorized to borrow 
money upon the security of mortgages which should be transferable; they 
illegally granted to H. six mortgages in the form prescribed, which were assigned 
to the plaintiffs for value and without notice. Held, that the defendants were 
estopped from disputing the validity of the securities. — Webb v. Herne Bay Com- 
missioners, L. R. 5 Q. B. 642. 

2. Action for conversion. The defendant had a quantity of barley in his gran- 
ary which was near a railway station; he sold 80 quarters to M., but it was not 
paid for, and no appropriation was made. While it remained in the granary sub- 
ject to M.’s orders, M. sold 60 quarters to the plaintiff, receiving payment for 
it, and gave him a delivery order; the plaintiff sent the order to be confirmed to 
the station-master, who showed it to the defendant; the defendant said, ‘‘ All 
right; when you get the forwarding note I will put the barley on the line.” M. 
having become bankrupt, the defendant as unpaid vendor refused to part with the 
barley when the plaintiff sent the forwarding order. Held, that the defendant, 
having altered the plaintiff's position by what he had said, was estopped from 
denying the plaintiff’s property in the barley. — Knights v. Wiffen, L. R. 5Q. B. 
660. . 

See Lin, 2. 


By a collision between the J. B. and the E., for which the J. B. was solely to 
blame, the E. and her cargo were lost. A cause of damage was instituted against 
the J. B. by S. and others, who described themselves as ‘* owners of cargo, now 
or lately laden on board the vessel E.” It appeared that they were underwriters 
on the cargo, and had paid the shippers for a total loss, and that the policies and 
bills of lading containing the names of the shippers had been given up to them. 
Held, that the evidence was insufficient to show that the insured was the owner of 
the goods, or that the title passed to the underwriters. — The John Bellamy, L. R. 
3A. & E, 129. 

See Amaicurty; Divorce; PriviLece; Revocation. 


DIGEST OF THE ENGLISH LAW REPORTS. 465 


Executor. 

1. An executrix assigned all the testator’s debts, being a large part of his 
estate, to a creditor as security for his debt, with power to collect them as her 
attorney, until the payment of his debt. The estate proved insolvent, and 
another creditor filed a bill to have the assignment declared void. Held, that the 
executrix had a right to mortgage assets to a creditor, in the absence of fraud. — 
Earl Vane v. Rigden, L. R. 5 Ch. 663. 

2. The executors of a deceased shareholder in a company paid a legacy under 
the will. The company subsequently was wound up and the executors placed on 
the list of contributories, but the estate was insufficient to pay the calls. Held, 
that the executors had committed a breach of trust in paying the legacy without 
providing for the liability of the testator’s estate in respect of these shares, and 
were liable for the amount. —- Taylor v. Taylor, L. R. 10 Eq. 477. 


Executory Drevise.—See W111, 7. 
Executory Trust.—See WiLL, 2. 


EXONERATION. 

A testatrix gave-one moiety of her real estate to M. for life, remainder to M.’s 
two sons and their issue; and the other moiety to S. for life, remainder to S.’s 
sons, &e. By a codicil reciting that she had incurred debts as surety for one of 
M.’s sons, she directed that those debts should be ‘‘ exclusively and in the first 
instance borne by and paid out of” the moiety of her real estate devised to M. 
and her sons, and that the other moiety devised to S. and her son should be 
exempt from the payment of said debts. Held, that the direction exonerated the 
personal estate as well as all other parts of the real estate. — Forrest v. Prescott, 
L. R. 10 Eq. 545. 


EXTINGUISHMENT. 


In 1825, A. mortgaged real estate to secure £27,000 for one year, with power 
of sale in case of default. Default was made; and by an indenture between A. 
and the mortgagee, and K. in 1830, reciting that ‘‘the said power (of sale) had 
not been and is not intended to be exercised,” the mortgaged debt was assigned 
to K., and all remedies for recovering the same and all benefit of the mortgage, 
and the estate was mortgaged to secure the debt to K. for seven years, without 
any right in K. to foreclose or compel payment during the term, and with a 
power of sale in case of default. Held, that the power of sale in the mortgage 
of 1825, was extinguished by the indenture of 1830 — Boyd v. Petrie, L. R. 10 


Eq. 482. 
See Power, 1. 


FORFEITURE. 

A wife, having a power of appointment (subject to a life-estate in her mother), 
by will appointed the property upon trust to pay an annuity of £100 to her hus- 
band during his life, with a declaration that if he should become bankrupt, or 
should assign, charge, or incumber, then the annuity should cease to be payable, 
as if he were dead; with a further direction that the trustees might, in their dis- 
cretion, and without assigning any reason, at any time discontinue payment of 
the annuity during the whole or any part of his life. Before the date of the will, 
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the husband was, with the knowledge of his wife, adjudged a bankrupt in a seques- 
tration according to Scotch law, the effect of which was to devest him of any 
estate which came to him before he obtained a discharge; he obtained his dis- 
charge after the death of the tenant for life. Held, that the Scotch bankruptcy 
was not a bankruptcy within the meaning of the forfeiture clause; but that the 
annuity was subject to the absolute discretion of the trustees. — T'rappes v. Mere- 
dith (No. 2), L. R. 10 Eq. 604. 


Fraup.— See Company, 2. 


Fraups, STATUTE OF. 

The defendant, being chairman of a local board, asked the plaintiff whether he 
would lay certain pipes; the plaintiff said, ‘* I have no objection to do the work if 
you or the local board will give me the order.” The defendant said, ‘* You go on 
and do the work, and I will see you paid.” The work was not authorized by the 
board, and they refused to pay for it. ‘ Held, that the defendant's contract was 
that he would be answerable for the expected liability of the board, and that this 
was a promise, within the Statute of Frauds, to be answerable for the debt of the 
board although the board was never indebted. — Mountstephen v. Lakeman, L. 
R. 5 Q. B. 613. 


FRAUDULENT CONVEYANCE. 

A creditor, learning that his debtor’s business was improperly conducted, 
pressed him for payment; the debtor not being able to get the money, verbally 
agreed to convey to him certain real estate in part payment, and instructions 
therefor were given to a solicitor; owing to the solicitor’s illness the conveyance 
was not made for two months, and six weeks after the conveyance the debtor 
filed a petition in bankruptcy. Held, that the conveyance, being made in conse- 
quence of a demand by the creditor, was not fraudulent; also, that the rule was 
not altered by the Bankruptcy Act. — Ex parte Tempest, L. R. 6 Ch. 70. 

Freigut.— See Party, 2, 3. 


Girt. 


S. gave the following memorandum signed by him to M.: ‘I hereby give 
and make over to M. an India bond, value £1000,” &c. ; the bond was not deliv- 
ered, and there was no consideration. S. died, and the residuary legatees claimed 
the bond. Held, that the memorandum was a good declaration of trust, and that 
M. was entitled to the bond. — Morgan v. Malleson, L. R. 10 Eq. 475. 

See Trust; Witt, 4. 


GUARANTY. 


S. was admitted as a subscriber to Lloyds’, and the defendant gave a guarantee 
for any debts that he might contract as an insurance-broker until notice of the 
discontinuance of the guarantee. S. afterwards took H. into partnership with 
him, and the defendant wrote a letter discontinuing the guarantee, but was induced 
to write another letter, in which he withdrew the notice and declared that the 
guarantee should ‘‘ continue in force upon the same terms and conditions as are 
mentioned in such guarantee.” By the rules of Lloyds’, each subscriber is allowed 
to have one or more substitutes, and S. obtained a ticket for thé admission of H. 
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as his substitute ; the partners continued to transact business at Lloyds’ for several 
years after the last letter was written, and always in the partnership name. Held, 
that the guarantee applied to the debts incurred in such transaction. — Leathley 
v. Spyer, L. R. 5 C. P. 595. 
Husspanp aNnD Wire. —See SETTLEMENT, 3. 
Inpemnity.— See DamaGes, 3. 
INDEMNITY, STATUTE OF. — See Conruict or Laws, 2. 
InpIcTMENT. — See Crimrnat Law, 1. 

InsuncTion. —See Bankruprcy; Damaces, 1; Equiry, 1, 3, 4; Patent, 1. 


INSURANCE. 


1. Policy of insurance on a steam-vessel from Montreal to Halifax ; the follow- 
ing perils were excepted: ‘‘ rottenness, inherent defects, and other unseaworthi- 
ness; bursting or explosion of boilers, or collapsing of flues, or breakage of 
machinery.” There was a defect in the boiler, which made it unmanageable as 
soon as the vessel was in salt water; she had to put back to have it remedied, 
and eventually resumed the voyage, met with bad weather, and was lost. Held, 
that the implied warranty of seaworthiness was not excluded by the terms of the 
policy, and that it was not complied with, the vessel not being seaworthy at 
the commencement of the portion of her voyage which was to be made in salt 
water. — Quebec Marine Insurance Co. v. Commercial Bank of Canada, L. R. 3 
P. C. 234. 

2. Insurance on a ship at and from Buenos Ayres and port or ports of loading 
in the Province of Buenos Ayres, to port of call and discharge in the United 
Kingdom. The plaintiffs knew, when they effected the insurance, that the ship 
was going to L. to load, but did not communicate the fact to the underwriters, to 
whom L. was unknown as a place of loading, and who would have required a 
higher premium if they had known it. L. is an open bay, and vessels have to load 
by means of lighters ; there is a regular trade between L. and Buenos Ayres, but 
not between L. and Europe. The ship loaded at L., and was lost returning to 
Buenos Ayres. Held, that the plaintiffs had concealed a material fact, which 
vitiated the policy ; held, also, by the majority of the court, that L. was a port of 
loading within the meaning of the policy. — Harrower v. Hutchinson, L. R. 5 
Q. B. (Ex. Ch.) 584; s.c. L. R. 4 Q. B. 523; 4 Am. Law Rev. 292. 

3. Insurance upon goods, on a voyage from Liverpool to Matamoras, against 
perils of the seas, men-of-war, takings at sea, arrests, and restraints of kings, 
princes, and people. The vessel was seized by a United States cruiser, by reason 
of carrying contraband of war, and carried in for condemnation ; the Prize Court 
decreed restitution, and the captors appealed; the goods, having become deteri- 
orated, were sold under an order of Court; the insured thereupon abandoned to 
the underwriters, who refused to accept it. The owner might have obtained 
possession of the goods at any time by giving bail, but he never did so; gold was 
then at a premium of 150 to 180 per cent. Held, that the sale of the goods by 
order of the Court entitled the insured to recover for a total loss. — Stringer v. 
English and Scottish Marine Ins. Co., L. R. 5 Q. B. (Ex. Ch.) 599; 8.c. L. R. 
4 Q. B. 676; 4 Am. Law Rev. 472. 

4. Insurance upon goods against fire ‘* from the 14th February, 1868, until the 
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14th August, 1868, and for so long after as the said assured shall pay the sum 
of $225.” A condition provided that the policy should not be in force until the 
premiums were actually paid, and persons continuing annual insurances must pay 
the premium before the commencement of the succeeding year. The first pre- 
mium was paid, and on the 14th August, 1868, before any further payment was 
made, the goods were destroyed by fire. Held, that the insurance covered the 
14th August. — Isaacs v. Royal Insurance Co., L. R. 5 Ex. 296. 

5. Insurance against death by accident, ‘‘ where such accidental injury is the 
direct and sole cause of death to the insured,” but not ‘‘ against death or disabil- 
ity arising from . . . erysipelas, or any other disease or secondary cause or 
causes arising within the system of the insured before or at the time of or follow- . 
ing such accidental injury (whether causing such death or disability directly or 
jointly with such accidental injury).” On a Saturday, as the insured was washing 
his feet in an earthen-ware pan, it broke, and a wound was inflicted on the foot; 
the wound was properly attended to, but on Thursday following erysipelas set in, 
and on Saturday he died. The erysipelas was consequent on the wound, and 
without the wound he would not have had it.” Held (Kexry, C. B., dissenting), 
that the insurers were exempted from liability by the exception in the policy. — 
Smith vy. Accident Insurance Co., L. R. 5 Ex. 302. 

See Action; EviIpENCE. 


InTENTION. —See Trust. 


INTEREST. 


The owner of iron-works employed the plaintiff as manager, and agreed to give 
him seven and a half per cent. of the profits. An account being taken, it appeared 


that in two of the years there was due to the plaintiff a larger amount than he 
had received. Held, that the plaintiff was not entitled to interest on the excess 
from the end of each year, but only from the time of demand. — Rishion v. Gris- 
sell, L. R. 10 Eq. 393. 


JURISDICTION. 

The Companies Act, 1862, provides that ‘any partnership, association, or 
company, except railway companies, incorporated by Act of Parliament, .. . 
may be wound up under this Act,” &c. Held, that the Court had jurisdiction to 
wind up a canal company incorporated by Act of Parliament, although it could 
not carry it into complete effect without the aid of Parliament. — In re Bradford 
Navigation Co., L. R. 10 Eq. 331. 

See Bankruprcy; Equiry, 1, 2, 4; Recrerver. 


LANDLORD AND TENANT. 


1. D. was a lessee for years at a rent payable quarterly, and S. was mortgagee 
of the reversion; D., having no notice of the mortgage, paid to his lessor the 
amount of two quarters’ rent before any of it was due; afterwards and before 
rent-day the mortgagee gave him notice to pay the rent to him. eld, that the 
transaction between D. and the lessor was not a payment of rent due, and that 


D. must pay the rent to the mortgagee. — De Nicholls v. Saunders, L. R. 5 C. P. 
589. 
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2. Covenant in a lease that the lessors would at all times during the demise 
maintain and keep the main walls, main timbers, and roofs in good and substantial 
repair, order, and condition. Held (Martin, B., dissenting), that an action on 
the covenant could not be brought against the lessors without notice of the want 
of repairs. — Makin v. Watkinson, L. R. 6 Ex. 25. 

3. A debtor assigned by deed, for the benefit of his creditors, all his personal 
estate to the defendant, who executed the deed and acted under it. The debtor 
was a tenant from year to year of the plaintiff, but the defendant did no act to 
show his acceptance of the lease. Held, that the lease passed to the defendant 
by the assignment, and that he was liable for the rent. — White v. Hunt, L. R. 
6 Ex. 32. 

Lease. — See Contract, 1, 2; LANDLORD AND TENANT. 
Leeacy. —See Annuiry; Executor, 2; Lien, 1. 
Lex Fort.— See Conruicr or Laws, 1. 


Lien. 


1. A testator bequeathed a legacy to each of his daughters on condition that 
they should convey to his sons certain real estate; in case of their not perform- 
ing the condition the legacies were to form part of the residuary estate, all of 
which he bequeathed to his sons. The daughters conveyed the real estate, but 
the legacies were not paid. Held, that the legacies did not constitute a charge on 
the real estate in the nature of a vendor's lien. — Barker v. Barker, L. R. 10 Eq. 
438. 

2. The articles of a company provided that the company should have a lien on 
the shares, debentures, and dividends of any member absolutely or contingently 
indebted to the company. H. was a member and a holder of debentures; he 
mortgaged his debentures, and certificates were issued to the mortgagees certify- 
ing that they had been entered on the register as the proprietors, but no notice 
was given to them of the company’s lien. Subsequently calls were made on the 
shares of H., which were not paid. Held, that the company had waived their 
lien by their own conduct. — Jn re Northern Assam Tea Co., L. R. 10 Eq. 458. 


Lire Estate. — See WILL, 2. 


Limitations, STATUTE OF. 


The Statute of Limitations (3 & 4 Wm. 4, c. 27, s. 28), provides that a mort- 
gagor shall not bring a suit to redeem but within twenty years, unless an acknowl- 
edgment of his title shall have been made in writing signed by the mortgagee ; 
and when there shall be more than one mortgagee, such acknowledgment shall be 
effectual only against the persons signing it. Two joint mortgagees had been in 
possession for more than twenty years, and one of them made the acknowledg- 
ment. Held, that the acknowledgment must be by both in order to entitle the 
mortgagor to redeem. — Richardson v. Younge, L. R. 10 Eq. 275. 


MatnTEnance. — See Equiry, 1. 
Matice. — See SLANDER. 


Mauicious Prosecution. — See MasTER aND SERVANT, 1. 
VOL. Vv. 81 
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Master AND SERVANT. 


1. Actions for assault, false imprisonment, and malicious prosecution. There 
was ‘‘ a scuffle” in a railway-station yard between A. and two persons; W., the 
plaintiff, denied that he took part in it, but after he had left the station and was 
walking away he was delivered into custody by A. A. was a constable in the 
employ of the defendants, under a rule by which he might ‘take into custody 
any one whom he may see commit an assault upon another at any of the stations, 
and for the purpose of putting an end to any fight or affray ; but this power is to 
be used with extreme caution, and not if the fight or affray is at an end before 
the constable interposes.” Held, that the act of A. was beyond the scope of his 
employment. 

The defendants’ attorney appeared to conduct the prosecution of W. The 
depositions of A. and other servants of the company contained evidence of vio- 
lent assaults upon them in the exercise of their duty. Held, that there was no 
evidence of ratification, it not appearing that the original act was done on behalf 
of the company, nor that the attorney knew of the circumstances of the imprison- 
ment ; held also, that the onus was on the plaintiff to shew absence of probable 
cause, and there was no proof of it. 

S. took part in the struggle above mentioned, and was wrongfully given into 
custody by A. Held, that there was evidence that A. was acting within the scope 
of his employment. — Walker v. South Eastern Railway Co.; Smith v. Same, 
L. R. 5 C. P. 640. 

2. The defendant owned a vessel, and employed K., a stevedore, to unload it. 
K. employed other laborers, and among them the plaintiff and D., one of the 
defendant's crew, all of whom were paid by K. and were under his control. While 
at work the plaintiff was injured by D.’s negligence. Held, that D. was acting 
as K.’s servant, and that the defendant was not liable. — Murray v. Currie, L. R. 
6 C. P. 24. 

See Equity, 1. 


MIskEPRESENTATION. — See VENDOR AND PuRCHASER, 3. 
Mistake. — See ArprrraTion; Principat AnD AGENT, 4. 


MorrGaGe. 

A mortgagee in possession sold, under a power of sale, part of the mortgaged 
estate for a sum greatly exceeding the interest and costs due. Held, that after 
paying the interest and costs due at the time of the sale, the mortgagee must 
apply the balance in part discharge of the principal, or pay it over to the mort- 
gagor. — Thompson v. Hudson, L. R. 10 Eq. 497. 

See Executor, 1; Extixcuisument; Limitations, Statute oF; SEcuR- 
Urrra Vrres, 3. 


NEGLIGENCE. 

Servants of a railway company left cut grass and hedge trimmings by the side 
of the railway for a fortnight; the summer was exceedingly dry, and a fire caught 
near the rails shortly after the passing of two trains, and, a strong wind blowing at 
the time, ran across a stubble-field for two hundred yards, crossed a road, and set 
fire to the plaintiff's cottage. Held, that there was evidence for the jury that the 
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defendants were negligent in not removing the cuttings, and that the fire origi- 
nated from sparks from the engine; also, that they were responsible for the 
natural consequences of their negligence, and the distance of the cottage from 
the point where the fire originated did not affect their liability. — Smith v. Lon- 
don and South Western Railway Co., L. R. 6 C. P. (Ex. Ch.) 14; 5. c. L.R. 
5C. P. 98; 4 Am. Law Rev. 717. 

See Carrier; Master SErvANT, 2. 


Notice. — See AssIGNMENT, 1; LANDLORD AND TENANT, 2; Patent, 1. 


Novation. 


1. H. effected an insurance in the A. Company. Soon afterwards the A. Com- 
pany amalgamated its business with that of the L. Association, and transferred it to 
their property and liabilities, the Association agreeing to indemnify the company. 
Afterwards the L. Association amalgamated its business with that of the B. Com- 
pany. H. had notice of both amalgamations, and after the last one he received 
an allotment of profits from the B. Company, and took from them receipts for 
premiums. Held, that there was a novation of the contract with the B. Company. 
—JIn re Anchor Assurance Co., L. R. 5 Ch. 632. 

2. B. insured his life in the M. Association, which afterwards transferred its 
business to the C. Company ; B. continued to pay his premiums to the latter, but 
the only evidence of his knowledge of the arrangement was the receipts, some 
of which stated that the M. Association was ‘‘ Incorporated with the C. Company.” 
Held, that the evidence was insufficient to establish a novation of the contract. 
—JIn re Manchester and London Life Assurance and Loan Association, L. R. 5 
Ch. 640; s. c. 9 Eq. 643. 


Parties. — See Principat AND AGENT, 2. 


PARTNERSHIP. 


Partnership articles provided that each year a balance-sheet should be made 
and signed by the partners, and should not afterwards be opened unless a mani- 
fest error should he discovered therein, and then only to rectify such error; and 
on December 31 after the death of any partner, a similar account should be stated 
by the surviving partners, and the amount appearing to be due to the deceased 
partner should be paid by them to the executors. A partner died, and the books 
were balanced in the usual way. After the account was made up, some of the 
assets then due to the firm were discovered to be irrecoverable. It was the prac- 
tice of the firm to deduct an asset, which in calculating the profits of any year, 
had been dealt with as a good asset, and was afterwards discovered to be bad, 
from the profits of the year in which it was discovered. Held, that there was no 
mistake to be corrected and that the account ought not to be interferred with. — 
Ex parte Barber, L. R. 5 Ch. 687. 


PATENT. 

1. The 15 & 16 Vict. c. 83, s. 35, provides that assignments and licenses 
under letters-patent shall be registered, and that until such registry ‘* the 
grantee or grantees of the letters-patent shall be deemed and taken to be the 
sole and exclusive proprietor or proprietors of such letters-patent, and of all 
the licenses and privileges thereby given and granted.” Held, that although the 
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assignment was unregistered, the assignee could maintain a suit for an injunc- 
tion against the assignor and subsequent licensees of the assignor with notice. 
Semble, that when the assignment was registered, it would relate back. — Hassell 
v. Wright, L. R. 10 Eq. 509. 

2. A chignon-maker obtained a patent for the use of ‘‘ wool, particularly that 
kind known as Russian tops, or other similar wools or fibre, in the manufacture 
of artificial hair, in the imitation of human hair, and also in the manufacture of 
erisped or curled hair for furniture, upholstery, and other like purposes.” Held, 
that the specification was too extensive; also, that the simple use of a new 
material to produce a known article is not the subject of a patent. — Rushton v. 
Crawley, L. R. 10 Eq. 522. 

See Equiry, 2. 

Payment. —See LanpLorD aND TENANT, 1. 
Perretuiry. —See Power, 3; W111, 6. 
PiLeapinG. — See Law, 1. 
PiepGe. —See 1. 


Power. 


1. By a marriage settlement lands were conveyed to trustees upon trusts for 
husband and wife for life, and after their decease for such of the children of A. 
as the wife should appoint; power was given to the trustees to sell and re-invest. 
The wife appointed the lands as to four-fifths upon trust for four of the children 
of A. in fee; and as to one-fifth for another child of A. for life, and after his 
decease for the four first named in fee; the child last named was of unsound 
mind, but not so found by inquisition. Held, that the trustees still had the 
power to sell and re-invest. — Jn re Brown's Settlement, L. R. 10 Eq. 349. 

2. F. by will gave his property to trustees, upon trust to raise £500 for such 
persons as his daughter M. should appoint by will, and to hold the residue upon 
trust for such of his other children in such shares as M. should appoint by will. 
M. by will gave all her real and personal estate, ‘‘ whatsoever and wheresoever, 
and of which I have any power to appoint or dispose by this my will” to her 
brothers, to convert and out of the proceeds to pay her debts, and as to the 
surplus upon trusts in favor of her brothers and sister. M.’s debts did not 
exceed £500. Held, that both the general and special power were well exercised. 
— Ferrier v. Jay. L. R. 10 Eq. 550. 

3. By a marriage settlement property was settled upon trust for E., the wife, 
for life, and after her decease for such of the children of the marriage, with such 
provisoes and conditions as she should appoint. She appointed one-fifth of the 
trust funds in trust for her daughter F. for life, for her separate use, ‘‘ and so 
that she shall not have power to deprive herself thereof by anticipation,” and 
after her decease, for such persons as she should appoint. E. died. Held, that 
the restraint upon anticipation violated the rule against perpetuities and was 
void, but the rest of the appointment was valid. — Jn re Teague’s Settlement, L. R. 
10 Eq. 564. 

See ConFrIpENTIAL RELATION; EXTINGUISHMENT. 


Practice.— See Action; PRINcIPAL AND AGENT, 2. 
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PREFERENCE. — See Executor, 1. 
Presumption. — See Bitts anp Notes, 1; Revocation; Trust. 


PRINCIPAL AND AGENT. 

1. The defendant employed the plaintiffs, tallow-brokers, to purchase 50 tons 
of tallow for him. The plaintiffs having other orders, made contracts in their 
own names for the aggregate quantity ordered, which was the usual course of 
business, and sent the defendant a bought note signed by them as brokers for 
50 tons, ‘‘ Bought for your account.” The defendant refused to accept the 
tallow. Held (by Bovit1, C.J., and MontaGue Smitu, J.), that the defendant 
was bound by the usage, although not aware of it, and was liable for the tallow; 
held (by Witues and KeatinG, JJ.), that the plaintiffs were authorized to buy 
for the defendant and not to sell to him, and that the custom could not change 
the character of the transaction. — Mollett v. Robinson, L. R. 5 C. P. 646. 

2..S. was an attorney practising under the name of S.& C.; C., also an 
attorney, was his clerk at a salary, but not a partner. The defendant employed 
the firm and was liable to them for a bill of costs. The jury found that C. had 
authorized S. to contract in behalf of both, and that he had so contracted. Held, 
that S. being the real principal might sue alone for the bill of costs. — Spurr v. 
Cass, L. R. 5 Q. B. 656. 

3. The defendants were trustees under a creditor’s deed executed by P., a 
debtor, by which P. was to carry on his business under their superintendence, 
and pay over all his gains to the plaintiffs, who weekly paid to him money for the 
disbursements of the ensuing week; he had no actual authority to pledge their 
credit. The plaintiffs furnished goods upon P.’s order. Held, that under the 
deed the relation of principal and agent did not exist as to the business, and that 
the defendants were not liable. — Easterbrook v. Barker, L. R. 6 C. P. 1. 

4. The defendant wrote to the plaintiffs to send a sample rifle, and that he 
might want fifty. Afterwards the defendant sent by telegraph a message to send 
three rifles. The telegraph clerk by mistake telegraphed the word ‘ the” 
instead of ‘‘ three,” and the plaintiffs sent fifty rifles; the defendants refused to 
accept more than three. Held, that the defendant was not responsible for the 
clerk’s mistake, and that there was no contract for more than three rifles. — 
Henkel v. Pape, L. R. 6 Ex. 7. 

See Action; MAsTER AND SERVANT, 1. 


PRIVILEGE. 

A solicitor on examination was asked, ‘‘ Where is J. C. residing at present?” 
The witness declined to answer the question, because he was the solicitor of 
J.C., and his residence came to the witness’s knowledge in his professional 
capacity, and in the course and in consequence of his professional employment, 
and in no other way. Held, that the witness was not privileged from answering, 
the fact not having been communicated for the purpose of obtaining professional 
assistance. — Ex parte Campbell, L. R. 5 Ch. 703. 

See SLANDER. 

PropaB_eE Cause. — See MasTER AND SERVANT, 1. 


Proximate Cause. — See Insurance, 5; NEGLIGENCE. 


XUM 
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Rariway. 


When land is taken for a railway, no claim of statutory compensation can be 
made in respect of damage for which the claimant would not have had an action 
if the Railway Act had not been passed. The damage must be damage done 
in the execution of the works, and not afterwards when the railway is com. 
pleted; and anticipated damages from noise of trains and smoke, which may 
accrue hereafter, are not proper subjects of compensation before they happen. — 
City of Glasgow Union Railway Co. v. Hunter, L. R. 2 H. L. Se. 78. 

See Master aNp SERVANT, 1; NEGLIGENCE; ULTRA Vires, 1. 


Ratification. — See Conriict or Laws, 2. 


RECEIVER, 


A receiver will not be appointed in a case of contested heirship to real estate, 
and a special case must be made out for the appointment of a receiver where an 
administrator has been appointed. Hitchen v. Birks, L. R. 10 Eq. 471. 


REGISTRATION. — See’ PATENT, 1. 
REMAINDER. — See SETTLEMENT, 2. 
REMOTENEss. — See WILL, 6. 
Rent. — See LANDLORD AND TENANT, 1; VENDOR AND PuRcHASER, 2. 


Revocation. 
A will duly executed was found among a testator’s papers; the signature had 
been cut out, but afterwards gummed on again. Held, that the presumption was 
that the testator cut it out with the intention of destroying the will, and that the 


presumption was not altered because the signature had been pasted on again. — 
Bell v. Fothergill, L. R. 2 P. & D. 148. 


Sate. — See Estorren, 2. 


SALVAGE. 

The N. and the S. were steam-ships belonging to the same owners. The N., 
while on a voyage, observed the S. in a disabled condition, and by the exertions 
of her crew succeeded in bringing the S. into port. Held, that the crew of the 
N. were entitled to salvage. — The Sappho, L. R. 3 A. & E. 142. 


Security. 

L. & Co. mortgaged an estate in Guiana to K. & Co. to secure a cash credit 
to the extent of $75,000; K. & Co. accepted bills for L. & Co. Both firms 
became insolvent. Held, that the mortgage was a security against the payment 
of the bills by K. & Co., and the bill-holders were entitled to the benefit ot 
the security. — City Bank v. Luckie, L. R. 5 Ch. 773. 

See anp Notes, 1; Esropret, 1. 


SETTLEMENT. 

1. An unmarried woman, soon after attaining twenty-one, gave £3200 to 
trustees, and by a settlement it was declared that it should be held in trust for her 
for life, and for her children after her decease as she should appoint, and other 
trusts in default of appointment; the settlement gave her no power of revoca- 
tion, nor of selecting new trustees. Upon a bill filed nine years after, held, 
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that the settlement was improvident, and should be declared void. — Everitt v. 
Everitt, L. R. 10 Eq. 405. 

2. By a marriage settlement it Was covenanted that all the property, real and 
personal, which the husband or wife, or either of them, in right of the wife, should 
at any time during the coverture ‘‘ become seised or possessed of, or entitled to,” 
should be settled upon the trusts expressed in the settlement. The wife was 
long before her marriage entitled to a remainder in land after the decease of a 
tenant for life, who outlived her, so that the remainder did not fall into posses- 
sion during coverture. Held, that the remainder was not included within the 
covenant. — In re Pedder’s Settlement Trusts, L. R. 10 Eq. 585. 

3. By a marriage settlement the funds were to be held upon trust to ‘ pay the 
income to the said (wife) for her separate use, independently of the debts or con- 
trol of her said intended husband,” without power of anticipation. The husband 
died, and the wife married the plaintiff. Held, that the income was limited to her 
separate use for life, and that the trust revived upon her second marriage. — 
Hawkes v. Hubback, L. R. 11 Eq. 5. 

See Power, 1, 3; W111, 2. 

Sure. — See CuarTerR Party; Insurance, 1; SatvaGe. 


SLANDER. 


The plaintiff was solicitor of H., who was rector of the parish in which the de- 
fendant lived; H. was also trustee for a widow and her children. The defendant 
said to H. in the presence of others: ‘‘ Your name is pretty well up in the town 
of B.; your and your scoundrel solicitor’s names are ringing through the shops 
and streets of B.; you are spoken of as robbing the widow and orphan, — you to 


build your church, and he to marry his daughter.” The jury negatived malice. 
Held, that the communication was privileged, as the reports affecting H. could 
not be stated to him without stating those affecting the plaintiff. — Davies v. 
Snead, L. R. 5 Q. B. 608. 


Souicrror. — See PriviLeGE. 


Spreciric PERFORMANCE. 


1. The plaintiff agreed to purchase, and the defendant to sell, certain real estate 
for £24,000; and also that the furniture, which was worth about £2000, should 
be valued by valuers mutually agreed upon, and taken by the plaintiff at their 
valuation. The defendant refused to appoint a valuer, or to complete. Held, 
that the plaintiff was entitled to a decree for specific performance of the contract 
so far as it related to the real estate. — Richardson v. Smith, L. R. 5 Ch. 648. 

2. A municipal corporation passed a resolution that it agreed to let to the 
plaintiff for three hundred years, certain land to be stumped out at the expense of 
the plaintiff, who should build a terrace as shown ina plan. A copy of the resolu- 
tion was sent to the plaintiff, and he stumped out the land, entered into possession, 
built a terrace according to the plan, and paid the rent to the corporation for five 
years; at the end of that time they refused to give a lease. Held, that the agree- 
ment was made certain by the acts of the plaintiff in which the corporation had 
acquiesced and that he was entitled to specific performance. — Crook v. Corpora- 
tion of Seaford, L. R. 10 Eq. 678. 

See Venpor anp PurcuaseEr. 


476 DIGEST OF THE ENGLISH LAW REPORTS. 


STATUTE. 

By 8 Geo. 4, c. 126, s. 32, persons going to or returning from ‘ their usual 
place of religious worship” are exempted from toll on turnpikes. A minister 
of the Primitive Methodist Connexion had assigned to him, by the persons 
having authority, the services at F. on three Sundays in a quarter, and at four 
other places on other Sundays. Held, that he was exempt from toll in going to 
and returning from F. on the three Sundays indicated. — Smith v. Barnett, L. R. 
6 Q. B. 34. 

See Conruict or Laws, 2; JURISDICTION. 


Surety. — See ConTRIBUTION. 
See Principat anp AGENT, 4. 
Trover. — See Estorret, 2. 


Trust. 


L. H. by his will in 1845 gave to each of his son’s three daughters the interest 
of £1000 Reduced Annuities; in 1847 he transferred £3200 Reduced Annuities, 
being all his property, into his son’s name, without any declaration of trust, and 
in 1849 died, having lived for the last ten years of his life with his son, who was 
aman of property. Held, that as the transfer was made to a child, the presump- 
tion was that it was intended as an advancement to him for his own benefit. — 
Hepworth v. Hepworth, L. R. 11 Eq. 10. 

See ConFIDENTIAL RELaTion; Girt; Power, 1, 2; Principat anp AGENT, 
3; SETTLEMENT, 3; WILL, 3. 


Urrra Vines. 

1. A railway company being about to apply to Parliament for an act to make a 
branch railway which was to pass through the plaintiff’s land, agreed with him 
that, in the event of the bill being passed, they would purchase certain land of 
him for £2000, and pay him £2000 more for damages; and the plaintiff agreed 
that he would sell the land and would not oppose the passing of the bill. The 
bill passed, but the company did not take any of the plaintiff's land. Held, that 
the agreement was not ultra vires, being dependent on the passing of the act, 
therefore to be regarded as if made after it had been passed. — Taylor v. Chichester 
and Midhurst Railway Co., L. R.4 H. L. 628; 8. c. L. R. 2 Ex. (Ex. Ch.) 
356; 2 Am. Law Rev. 284; 4 H. & C. 409. 

2. The deed of settlement of an insurance company empowered the directors 
“to do and execute all acts, deeds, and things necessary, or deemed by them 
proper or expedient for carrying on the concerns and business of the society, and 
to enforce, perform, and execute all acts and things in relation to the society, and 
to bind the society, as if the same were done by the express assent of the whole 
body of members thereof.” Held, that this clause gave the power of borrowing. 
— Gibbs and West’s Case, L. R. 10 Eq. 312. 

3. The articles of a company gave the directors power to borrow, and as secur- 
ity to ‘* pledge, mortgage, or charge the works, hereditaments, plant, property, 
and effects of the company.” Held, that this gave them no power to mortgage 
future calls. — In re Sankey Brook Coal Co. (No. 2), L. R. 10 Eq. 381. 

See Company, 1. 

UsaGce. — See Principat AGENT, 1. 


XUM 


DIGEST OF THE ENGLISH LAW REPORTS. 477 


VENDOR AND PURCHASER. 


1. In a contract for the sale of a house, it was stipulated that the purchase 
should be completed on the 26th February; and if it should not then be com- 
pleted, the purchaser should pay interest on the purchase-money until the comple- 
tion. The vendor failed to show within the specified time a good title to a 
portion of the land. The purchaser's object (as he informed the vendor), was 
to occupy the house as a residence, and he required immediate possession. A 
month after the day fixed the purchaser made requisitions on the title, and nego- 
tiations continued until the 7th April, when the purchaser gave notice of aban- 
donment of the contract. Held, that if time was of the essence of the contract, 
it was waived by continuing the negotiations; and that the purchaser had not 
given reasonable notice of abandonment; specific performance decreed. — Webb 
v. Hughes, L. R. 10 Eq. 281. 

2. In 1867 the plaintiff agreed to sell to a railway company a house in which 
he carried on business, the purchase-money to be paid on the 25th March, 
1869; the plaintiff to be tenant to the company at a certain rent, the tenancy 
being determinable on the 25th March, 1869, by seven days’ notice; and the 
company to pay interest on the purchase-money till completion. The interest 
and rent were paid up to the 25th March, and the plaintiff gave due notice to 
determine the tenancy on that day, but the company failed to complete the pur- 
chase, and the plaintiff refused to give up possession. A bill was filed for spe- 
cific performance. Held, that the plaintiff was entitled to the purchase-money 
with interest, and that the company was not entitled to rent after the 25th 
March, 1869. — Leggott v. Metropolitan Railway Co., L. R. 5 Ch. 716. 

3. The plan of a small piece of land offered for sale showed as one of the 
boundaries a straight line including a space about ten feet wide filled with shrub- 
bery ; trees in other parts of the land were drawn on the plan. The defendant, 
with the plan in hand, inspected the property, and saw on this side a small iron 
fence, apparently the boundary, outside of a belt of shrubs, and including three 
large ornamental trees. Supposing that the trees were included in the property 
he purchased it at auction. In fact, the fence and trees stood on the adjoining 
land. Held, that the defendant was deceived in a material point by the negli- 
gence of the vendors, and that the sale could not be enforced. — Denny v. Hancock, 
L. R. 6 Ch. 1. 

See AssIGNMENT, 1; Damaces, 4; Lien, 1; Specrric PERFORMANCE. 


Votuntary Conveyance. —See SETTLEMENT, 1. 
Watver. —See Lien, 2. 
Warranty. —See Contract, 2; Insurance, 1. 
Way. —See Damacegs, 2. 
Wire's SeparaTE Estate. —See SETTLEMENT, 3. 


Wu. 

1. Devise upon trust for the testator’s four children in equal shares during their 
respective lives, and after the decease of his children respectively, for such of 
their respective children as should attain twenty-one, or die under that age leav- 
ing issue, and their heirs, so that the child or children of each of his children 
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should take his or their parent’s share only ; and in case of a failure of such issue 
of either of his children, then in trust for his other surviving children or child in 
like manner as their original shares were given. One of the testator’s children 
died in his lifetime leaving a child, E. V. After the testator’s death another 
child, J., died without issue. Held, that the words ‘‘ other surviving” should be 
read ‘ other,” and that E. V. would be entitled to a third of J.’s share, if she 
should attain twenty-one. — hn re Arnold’s Trusts, L. R. 10 Eq. 252. 

2. A testator empowered his trustees to purchase fee-simple or freehold estates, 
and directed that the estates so purchased should be settled ‘* in strict settlement,” 
and to the same uses and upon the same trusts as his personal property. The 
personal property was limited to his daughter and her sons successively for life, . 
with remainders to their children. Held, that in the settlement of the estates 
purchased, the tenants for life should not be unimpeachable for waste. — Stanley 
v. Coulthurst, L. R. 10 Eq. 259. 

3. A testator gave to his wife his freehold estate, A., and all his personal prop- 
erty, ‘* to be at her disposal in any way she may think best for the benefit of her- 
self and family.” Held, that the widow took a fee-simple in the real property, 
and an absolute interest in the personal property. — Lambe v. Eames, L. R. 10 
Eq. 267. 

4. Devise of real estate to testator’s wife for life, remainder to his brothers, 
nominatim, in fee, as tenants in common; ‘‘and in case of the death of either 
of them in the lifetime of my said wife, leaving lawful issue, I give and devise the 
share of him so dying to all his children,” in fee, 4s tenants in common; in case 
of the death of any of his brothers in the lifetime of his wife, without issue living 
at his death, his share to go to the surviving brothers. Three of the brothers 
died in the lifetifhe of the tenant for life; all had had children, a part only of 
whom survived their fathers. Held, that only those who survived their fathers 
were entitled to take. — Hurry v. Hurry, L. R. 10 Eq. 346. 

5. Testator devised land to his son J. for life, remainder to his children; ‘and, 
in case my said son J. shall depart this life without leaving any lawful issue, then 
unto and equally between my sons G. and R. in the same manner as the estates 
hereinafter devised are limited to them respectively, subject, neverthelesss, to the 
proviso hereinafter mentioned, in case my said son J. should leave a widow.” 
He then devised separate lands to his sons G. and R., in terms precisely similar 
mutatis mutandis, and subject to the same proviso, which was as follows: ‘* Pro- 
vided that, in case any or either of my sons shall depart this life leaving a widow, 
then I give the premises so specifically devised to such one or more of them so 
dying unto his widow” for life. Held, (ByLxs, J. dissenting,) that the widows 
were entitled to a life-interest in the estates accruing to their husbands upon the 
death of one of the sons, as well as in the estates directly devised to them. — 
Melsom v. Giles, L. R. 5 C. P. 614. 

6. Property was given by will upon trust to pay the income to S. for life, 
remainder to the eldest son of S. for life, remainder to E. for life, and after the 
decease of the survivor of S., his eldest son, and E., to transfer the same to all 
the children of S., and the child or children of such of the children of S. as shall 
then be dead; but in case there shall be no child or grandchild of S. then living, 
then to pay the same to the children of E. At the death of the testator S. had 
no child, but afterwards had four children. Held, that the children of S. were a 
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class to be ascertained on the failure of the tenants for life, and that the gift to 
them was therefore void for remoteness. — Stuart v. Cockerell, L. R. 5 Ch. 713. 

7. Testator gave all his estate, real and personal (subject to a life-estate in his 
wife), to M., her heirs, executors, &c., absolutely, if she should be living at the 
time of the death of his wife; but in case M. should die during the lifetime of 
his wife without leaving lawful issue her surviving, then over. M. died in the 
lifetime of the wife, leaving issue who survived her. Held, that M. took an abso- 
lute estate, with an executory gift over in the event of her dying without issue, 
and that her children were entitled. — Finch v. Lane, L. R. 10 Eq. 501. 

See Ampicuity; AnNuITY; CHarGE, 2; Execrion; ExoneraTion; Lien, 
1; Power, 2; Revocation. 

Ur. — See Contract, 3; Executor, 2; JURISDICTION. 


Witness. — See Privitece. 


Worps. 
** In strict settlement.”” — See W111, 2. 

‘* Nephew.” —See AMBIGUITY. 

Other surviving children.” — See Wit, 1. 

** Over.”— See Contract, 1. 
“* Port of loading.” — See Insurance, 2. 

** Until.” — See Insurance, 4. 

** Usual place of worship.” —See Statute. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 43 Alabama; 25 Arkansas; 56 Barbour 
(New York) ; 39 Georgia; 19 Grattan (Virginia) ; 49 and 50 Illinois; 27 Iowa; 
57 Maine; 45 Missouri; 42 New York; 64 North Carolina; 62 Pennsylvania 
State; 31 Texas; 24 Wisconsin.] 


Acceptance. — See ConstitutionaL Law, State, 8; Contract, 1. 
AccIDENT. — See Lire INSURANCE. 
AccomMODATION InpoRsER. — See HusBanp anp Wires, 3. 


Action. — See Carrier, 3; ConrepEeRacy, 2; ConstiruTionaL Law, 2, 8, 6; 
ConstituTIonaL Law, Strate, 5; Contract, 2; Corporation; Emanci- 
PATION, 2; HusBanp anp Wire, 2; Insanity; Inso_vency ; Lorp’s 
Day; Manpamus, 3; Master anp SERVANT ; REBELLION, 1, 3; TREsPass ; 
TrusTEE ; VENDOR AND PuRCHASER, 2. 


ADMINISTRATOR. — See EXECUTOR AND ADMINISTRATOR. 


ADMIRALTY. 
Proceeding under a State statute against a steamer by name for materials 


furnished in fitting out and equipping her, the steamer being used in navigating 
the waters of the State. Held, that the contract to furnish such materials was not 
a maritime contract, and that the State courts had jurisdiction. — Mitchell v. 
Steamboat Magnolia, 45 Mo. 67. 


AGENT. — See Principat anp AGENT. 


AGREEMENT. — See ConrTRACT. 


Enemy. 

Z. lived in New Orleans when the rebellion broke out, and had for sixty 
years. His family continued to live there during the rebellion, but he left 
in 1861 for Cuba on business, and in that year was taken by an American 
ship of war from a British vessel, carried to New York, and confined in Fort 
Lafayette. He soon was released on the ground that he was a loyal citizen, 
returned to New Orleans in January, 1862 ; left again in February, and engaged 
in business between Havana and Mexico. He did not return to New Orleans 
till the war was over, and was at all times loyal to the Government. Toa suit 
brought by him in Illinois, defendant pleaded the Statute of Limitations. Held, 
that he was not an alien enemy, and hence that the Statute ran against him 
during the war. — Zacharie v. Godfrey, 50 Ill. 186. 

Apoturecary.— See HussBanp anp WIFE, 2. 
Arcuitect. — See NEGLIGENCE, 2. 
Arrest. — See Rewarp. 
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ASSIGNMENT. 


A. insured his life and assigned the policy to B. in trust for the benefit of his 
sons. He indorsed the assignment on the policy, notified the insurance company 
of it, who entered it on their books, and informed B. of it, who accepted the 
trust. The policy and assignment were never delivered to B., but were found . 
after A.’s death among his papers, and taken by his administrator. B. filed a 
bill in equity praying that he be declared the owner of the policy, and that the 
administrator be ordered to surrender it. Held, that the assignment was suffi- 
ciently complete without actual delivery to vest the title in B., and that he was 
entitled to the relief sought. — Otis v. Beckwith, 49 Ill. 121. 
See CovENANT ; SET-OFF. 
ATTACHMENT. — See Bankrupt Act, 2. 


ATTEMPT. 

Where the evidence showed that A. and B. formed a plan to enter a store at a 
particular hour ; that at the appointed time they went to the store, and that A. 
carried a set of burglar’s tools to aid them in effecting an entrance ; that when 
they arrived A. suggested that none of the tools was strong enough for the 
purpose, and that they then decided to break into a blacksmith’s shop near by to 
get a crowbar, which would be stronger ; and that before they entered the latter 
shop they were alarmed and prevented from executing their purpose, held, that 
this evidence was sufficient to support a conviction of A. on charge of an attempt 
to commit burglary. — The People v. Lawton, 56 Barb. 126. 


ATTORNEY. 
An attorney, who was also an editor, published in his paper an article reflect- 
ing on a judge’s charge to a grand jury. He was called upon by a rule to show 
cause why he should not be disbarred, and in his answer disavowed any intention 
of committing a contempt. He was disbarred, and sought by mandamus to 
bring the matter before the Supreme Court. Held, 1, that certiorari, not manda- 
mus, was the proper writ for that purpose ; 2, that on his disavowal of intentional 
contempt the rule should have been discharged. — Ex parte Biggs, 64 N. C. 
202. 
See Brits anp Notes, 4; JUDGMENT. 
BaaoGaGre. — See Carrier, 5. 


Bat. 
A. and B. entered into a joint recognizance for A.’s appearance at a certain 
term of court to answer a criminal charge. At that term A. was called, and on 
his failing to appear the recognizance was adjudged forfeit. It did not appear 
that B. was called. Held, that he was none the less liable in a suit on the recog- 
nizance. — Mishler v. The Commonwealth, 62 Penn. St. 55. 
BattmMent. — See REPLEvVIN, 1. 


Bank. — See ConreEpERATE Money, 5; Nationa Bankine Act; SeEt-orr. 


Bankrupt Act. 


1A discharge duly granted under the United States Bankrupt Act cannot be 
impeached in a State court, when pleaded in bar to a suit, for any cause which 
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would have prevented its being granted under § 29, or have been sufficient 
ground for annulling it under § 24. — Corey v. Ripley, 57 Me. 69. 

2. Section 14 of the Bankrupt Act which provides that the bankrupt’s assign- 
ment shall dissolve any attachment made within four months next preceding the 
commencement of proceedings in bankruptcy, is equivalent to an express pro- 
vision for the preservation of an attachment made more than four months before 
the commencement of such proceedings. — Leighton v. Kelsey, 57 Me. 85. 


BANKRUPTCY. 

A. obtained a judgment against W., who subsequently was adjudged a bank- 
rupt and received his discharge, after which A. levied an execution upon a piece 
of land owned by W. at the date of the judgment, but sold by him to J. after 
the judgment was obtained and before his bankruptcy. The judgment was by 
statute a lien on the land when W. became a bankrupt, this property was not 
included in W.’s schedule, and the judgment debt was not proved against the 
estate. Held, that J. could not plead W.’s discharge to defeat the judgment 
creditor's lien. — Jones v. Lellyett, 39 Ga. 64. 

See INsOLVENcy. 

Bastarpy. — See EvipEnce, 4. 
BELLIGERENT RiGcuts. — See REBELLION, 2. 


BrtTTERMENT. — See ConsTITUTIONAL Law, Strate, 4. 


Brits anp Notes. 


1, A. drew a bill of exchange on B. payable to the order of C., who indorsed 
it, and sent it to B. to be received and applied upon C.’s indebtedness to B. It 
was so received, and B. gave C. credit for its amount less a discount for the time 
it had to run before maturity. Afterwards and still before maturity, B. reissued 
it, and when it matured it was presented, and protested for non-payment, when 
C. was sued on his indorsement. Held, that he was liable. — Rogers v. Gallagher, 
49 Ill. 182. 

2. A. deposited a fund in bank, and received a certificate of deposit payable 
to his own order. He subsequently died, and the certificate was found unin- 
dorsed among B.’s papers, B. also having died intestate, but how it came there 
was unexplained. In a suit brought by A.’s administrator against B.’s to recover 
the certificate, held, that the plaintiff must recover. — Vastine v. Wilding, 45 
Mo. 89. 

3. A. consigned to B., his factor, certain flour, and drew on him for its 
value. The draft was discounted by a bank on the faith of the bill of lading 
for the flour, which was attached to the draft as collateral security, but not 
indorsed or formally assigned to the bank. B. refused to accept the draft, 
A. being already indebted to him for advances made on prior shipments. Held, 
that the bank had the property in the flour and could hold it against B. — The 
Davenport National Bank v. Homeyer, 45 Mo. 145. 

4, K., an attorney, collected money for B., and sent the amount in a draft of 
one bank on another, payable to K.’s order, and indorsed by him. B. received 
the money and directed K. ‘*to send the balance in the same way.” K. sent 
another draft of the same sort, which was received, but before it was collected 
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the drawer failed, and it was not paid. B. sued K. as indorser. Held, that he 
was not liable. — Kimmel v. Bittner, 62 Penn. St. 203. 
See ConrEpERACY, 2; CONFEDERATE Money, 2, 5; HusBanp anp WIFE, 
3; REBELLION, 1, 3, 4. 
Brit or Excuance.— See anp Nores, 1. 
Brit oF Lapinc.— See anp Nores, 3; Carrier, 4. 


Bona Purcuaser. — See Mititrary Law ; STOLEN Property ; VENDOR 
AND PURCHASER, 3. 


Broker. — See STOLEN Property. 


BurRDEN oF Proor. 

1, Indictment for murder. Defence, insanity. Held, that the burden was 
on the defendant to establish this by a preponderance of evidence, and that it 
was not enough for him to create a reasonable doubt. — State v. Lawrence, 57 
Me. 574. 

2. Indictment for manslaughter. The homicide being proved, the prisoner 
relied on self-defence as a justification. Held, that he must establish this defence 
by a preponderance of evidence; that it would not be enough to raise a reason- 


able doubt nor necessary to prove it beyond such a doubt.— The People v. 
Schryver, 42 N. Y. 1. 


See 1; Stamp; Terecraps, 1. 
BurGiary. — See ATTEMPT. 


CaRRIER. 


1. The defendant, a common carrier, received a cask containing ten gallons 
of brandy for transportation to O. On the way it was injured, and when it 
was delivered to the consignee one gallon had leaked out. The consignee 
refused to receive it, and the consignor sued for the value of the cask and its 
contents. There being no claim that the nine gallons delivered were of any less 
value per gallon from the loss of the tenth, held, that it was the duty of the 
consignee to receive them, and that the plaintiff could recover only for the 
cask and the gallon lost.— Howe v. Oswego and Syracuse R. R. Co., 56 Barb. 
122. 

2. Plaintiff was a passenger on the defendant's road, and had lost her trunk 
while travelling on another. A few days after she had passed over the former, a 
conductor on the latter delivered the trunk to the defendant's agent, stating the 
facts, and requesting him to forward it, which he agreed to do. Nothing was 
said about freight, or whether the trunk should go by freight or passenger train. 
The trunk having been lost, held, that the defendant was liable for its value. — 
Wilson v. Grand Trunk Railway, 57 Me. 138. 

3. The defendant, a railroad company, whose charter authorized its directors 
to make rules for the transportation of freight and passengers, one of which was 
that freight should be carried only on freight trains, contracted with the Eastern 
Express Co. to give the latter a certain space in the baggage car attached to its 
passenger trains for the carriage of their goods, and agreed not to let a similar 
space in such a car to any other express carrier during the continuance of the con- 
tract. Plaintiff, another express company, offered packages to be transported upon 
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defendant's passenger trains, when and where the Eastern Express Co. loaded 
their freight, and defendant refused to receive them. Held, that plaintiff might 
maintain an action of damages for such refusal (CurtTinG and Warton, JJ., not 
concurring). — New England Express Co. v. Maine Central R. R. Co. 57 Me. 188, 

4. Plaintiff delivered to defendant, a common carrier, divers cases of goods, 
and received a bill of lading, by which defendant agreed to deliver them in good 
order, ** all loss and damage . . . from any act, neglect or default whatsoever of 
the pilot, master or mariners being excepted.” On their arrival the mate of the 
vessel which carried them, without authority delivered one case to a carman, and 
plaintiff never received it. Held, that defendant was liable for its loss. — Guil- 
laume vy. Hamburgh and American Packet Co., 42 N. Y. 212. 

5. Plaintiff being away from home without baggage, purchased in New York 
a trunk and its contents, which consisted of wearing apparel for himself and his 
family, material for dresses intended for them, and material for one intended for 
his landlady. He started to return by defendant's road, and the trunk was 
received and checked as traveller's baggage. It having been lost, held, that 
defendant was liable for every thing except-the material for the landlady (Lorr, 
J., dissenting, Hunt, J., dissenting as to the material for dresses). — Dezter v. 
Syracuse, Binghampton and N. Y. R.R. Co., 42 N. Y. 326. 

See Corporation; Measure or Damaces, 1; 1; TELEGRAPH. 
Caveat Empror.—See VeNpoR anp Purcuaser, 1, 2. 
Crrtiorari. —See ATTORNEY. 

CuaracTer. — See WITNEsS. 
Crtizex. —See ENemy. 
Crry anp Town. —See Municipat Corporation. 
Cotor. — See ConstirutTionaL Law, Srate, 2 3. 
Commerce. — See ConstiruTionaL Law, 7; ReBexxion, 5; Tax, 1. 
Common. —See Fixtures. 
Common Carrier. — See Carrier. 
Conpition. —See ConsriruTionaL Law, State, 8; TELEGRAPH. 
ConpITIONAL Promise. — See Contract, 2. 


CONFEDERACY. 
1. The Confederate government and the rebel government in the State of 
Alabama, were neither of them in a proper legal sense de facto governments 
during the late rebellion. — Chisholm v. Coleman, 43 Ala. 204. 
2. Suit on a note payable ‘‘ twelve months after the conclusion of a treaty of 
peace between the Confederate States and the United States,” with only an aver- 


ment that it was due and unpaid. Held, that plaintiff could not recover. 
— Thompson v. Houston, 31 Texas, 610. 


See ConstituTionaL Law, 1; REBELLION; RECONSTRUCTION. 


CONFEDERATE Money. 

1. In 1868, B. sold F. land in Mobile, receiving in payment $1000 in cash and 
promissory notes secured by a mortgage on the land for the residue of the price. 
B. filed a bill to foreclose the mortgage on the non-payment of the last note. F. 
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set up in defence that the notes were payable in Confederate money. Held, that 
the value of the property at thie date of the sale should be the measure of the 
recovery on the note. — Fath v. Bliss, 43 Ala. 512; Herbert v. Easton, Ibid. 547. 

2. Suit on a promissory note bearing date March 1, 1863, payable in ‘* Con- 
federate money” on demand. Held, that the contract was illegal, and that plain- 
tiff could not recover (Harrison, J., dissenting). — Latham v. Clark, 25 Ark. 
574. Where a note was paid during the war in Confederate money, on application 
of the creditor to have it declared unsatisfied, held, that as the contract was exe- 
cuted, it should not be disturbed. — Glenn v. Case, Ibid. 616. 

3. In 1863, S. obtained a judgment against B. upon a note given before the 
war. An execution was issued thereon and placed in the hands of a sheriff, who 
received the amount from B. in Confederate money, and returned the execution 
satisfied. §. refused to receive this currency, and moved to vacate the return. 
Held, that as S. had not notified the sheriff not to receive Confederate money, 
the payment by B. was sufficient. — Boyd v. Sales, 39 Ga. 72. 

4, An administrator who in good faith during the rebellion received payment 
of adebt due the estate in Confederate money, is not liable for the loss thereby 
sustained. — Jepson v. Patrick, 39 Ga. 567. 

5. In 1859 G. conveyed real estate to W. in trust to secure four notes, payable 
in six, twelve, eighteen, and twenty-four months respectively to R., who lived in 
Kentucky. R. indorsed the notes, and placed them at a bank in Virginia for 
collection. The last two were protested for non-payment, and remained in the 
bank till September, 1863, when they were paid in Confederate money and taken 
up; but the deed of trust was not released. After the war R. filed a bill, 
claiming that these notes were still due, to enforce the trust. Held, that the bank 
had no authority, as R. was a non-resident, to receive payment in Confederate 
money, and that R. was entitled to a decree. — Alley v. Rogers, 19 Gratt. 366. 

See ConstiTuTIONAL Law, 1, 2; REBELLION, 5. 

Conriict OF FEDERAL aNnD State AuTHority.—See ApMiIRALTY; Bank- 


rupt Act, 1; ConstituTionaL Law, 7; ReMOvaL oF Suits FROM STATE 
To Unitrep States Covrts. 


ConFuict oF Laws. 
Property mortgaged in Missouri, and remaining in the custody of the mort- 
gagor after the maturity of the debt, was brought into Illinois, attached there by 
a bona fide creditor, and claimed by the mortgagee. By the law of Missouri the 
mortgagor's possession after the maturity of the debt is not fraudulent per se as 
against creditors ; the reverse is the case in Illinois. Held, that the Missouri rule 
should determine the mortgagee’s right. — Mumford v. Canty, 50 Ill. 370. 
See Divorce; INsoLveNcy; Measure oF Damaces, 1. 
—See AssiGNMENT; Bitts anp Nores, 4; CONSTITUTIONAL 
Law, 2, 3; Contract, 2; Emancipation, 2; Fraups, Statute or, 1; Hvs- 
BAND AND Wire, 3; REBELLION, 1, 4; SLavE; VENDOR AND PurcHaseER, 1. 


ConsTITUTIONAL Law. 


1. An act passed November 9th, 1861, entitled ‘‘ An Act to authorize execu- 


tors, administrators, guardians, and trustees to make loans to the Confederate 
VOL. Vv. 82 
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States, and to purchase and receive in payment of debts due them, bonds and 
treasury notes of the Confederate States, or of the State of Alabama,” &c., is 
unconstitutional. — Houston v. Deloach, 43 Ala. 364; Powell v. Boon, Ibid. 459; 
Hall v. Hall, Ibid. 488. 

2. A statute providing that in all suits upon contracts which by the understand- 
ing of the parties were to be satisfied in Confederate money, the plaintiff shall 
recover in coin or legal tender notes only the value of such money at the time 
and place of the contract with interest, and that where the written contract does 
not express the kind of money to be paid, the defendant may prove the under- 
standing of the parties by parol testimony, is unconstitutional as impairing the 
obligation of contracts. Leach v. Smith, 25 Ark. 246. Contra. Such a statute 
is constitutional. — Herbert v. Easton, 43 Ala. 547. 

3. The provision of the Arkansas Constitution, which declares all contracts for 
the sale of slaves null and void and forbids the courts of that State to take cog- 
nizance of any suit founded on them, impairs their obligation and is unconstitu- 
tional. Such contracts, made before emancipation, can be enforced (McCLuRE 
and Bowen, JJ., dissenting). — Jacoway v. ‘Denton, 25 Ark. 625. 

Contra. The provision in the Georgia Constitution which forbids its courts to 
entertain any suit founded on such contracts is constitutional (WARNER, J., 
dissenting).— Shorter v. Cobb, 39 Ga. 285; White v. Hart, Ibid. 306. 

4, H. obtained a judgment against D., which by statute was a lien on D.’s 
property. The State Constitution, adopted subsequently, exempted from execu- 
tion certain property of a debtor as a homestead which was not exempt when the 
judgment was obtained, and D. claimed the benefit of this provision when H.'s 
execution was levied. Held, that the clause was not a law impairing the obliga- 
tion of contracts (WaRNER, J., dissenting). — Hardeman v. Downer, 39 Ga. 

25. 

5. A tax was assessed on defendants under an act of the legislature which was 
repealed before the tax was collected; the repealing act providing that no pro- 
ceeding under the former act should be enforced. Held, that a tax is not a debt, 
and hence that the repealing act did not impair the obligation of contracts. — 
City of Augusta v. North, 57 Me. 392. 

6. The back water from defendants’ dam injured plaintiff’s mill, and he sued 
to recover damages therefor. Defendants were authorized by act of the legis- 
lature to build their dam, and having complied with its requirements, claimed 
that they were protected thereby. Held, that they were liable. — Lee vy. Pem- 
broke Iron Co., 57 Me. 481. 

7. An act of the Pennsylvania Legislature imposed a tax of a certain amount 
per ton on all freight carried by railroad, steamboat, and other transportation 
companies doing business within the State. In a case arising under it, the Court 
charged that the act was unconstitutional in so far as it imposed a tax ‘‘ on ton- 
nage other than that both received and delivered within Pennsylvania.” Held, 
error (Reap, J., dissenting). Commonwealth v. Philadelphia & Reading R. 
R. Co., 62 Penn. St. 286. 

8. A statute authorizing the town supervisors, on the application of any free- 
holder whose land is cut off from the highway, to lay out a private way for the 
sole use of the applicant, his heir and assigns, and providing that the applicant 
shall pay damages to the person whose land is taken for the purpose, is unconsti- 
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tutional; as private property can only be taken by the public for public use. — 
Osborn v. Hart, 24 Wis. 89. 

See ApmMirALTY; Bankrupr Act, 1; ConstiruTionaL Law, State, 1, 5, 
6, 8, 9; Divorce; Emancipation; InsoLvency; Reconstruction; Tax, 1. 


ConsTITUTIONAL Law, STATE. 


1. “An Act to declare void certain judgments, and to grant new trials in 
certain cases” therein mentioned, is unconstitutional, as being an exercise by the 
Legislature of judicial power, and as impairing the obligation of contracts. — 
Weaver v. Lapsley, 43 Ala. 224; Sanders v. Cabaniss, Ibid. 173. 

2. Under the constitution and laws of Georgia persons of color may hold 
office (WarNeER, J., dissenting). — White v. Clements, 39 Ga. 232. 

8. The Constitution of Georgia provides that ‘‘ the social status of the citizen 
’ shall never be the subject of legislation.” A law prohibiting marriage between 
white and colored persons, and declaring such marriages null and void is not in 
conflict with this provision. — Scott v. The State, 39 Ga. 321. 

4, A city ordinance requiring the owners of lots fronting on a street to pay the 
entire expense of an improvement therein, without regard to the actual benefit 
received by each from such improvement is unconstitutional because in violation 
of the provision that taxation imposed by the authorities of cities and towns shall 
be equal. — St. John v. City of St. Louis, 50 Ill. 92. 

5. Defendant, a horse railway company, laid its track in such a way as to 
obstruct a gutter, whereby plaintiff’s land was flowed, and he suffered damage 
for which he sued. The defendant by its charter was authorized to lay and main- 
tain its track subject to such restrictions as the City Council should impose. The 
City Council imposed certain restrictions, with which defendant complied, and 
the track was laid under the direction of the City Engineer. Defendant claimed 
that having laid its track in compliance with the city ordinance and under the 
engineer’s supervision, it was not liable. Held, no defence. — Alton H. R. & C. 
Co. v. Deitz, 50 Ill. 210. 

6. ‘‘ An Act to enable towns and cities to aid in the construction of railroads” 
provided that the authorities of any city or town, on receiving a petition signed 
by a third of its tax-payers, should submit to vote the question whether such city 
or town should be taxed at a specified rate for the purpose named in the act, and 
if a majority voted for taxation, should assess and collect the tax in the same 
manner as the county tax, and pay the proceeds to the county treasurer, who was 
required to pay it over to the road in whose aid the tax was voted. Held, uncon. 
stitutional on the ground that the tax was not for a public purpose (CoxE, J., 
dissenting). — Hanson v. Vernon, 27 Iowa, 28. 

7. Anact of the legislature created a judicial district, and under its provisions 
G. was elected judge to serve for ten years, and was duly commissioned. The 
next year this act was repealed, and the territory embraced in this district 
attached to another. G. continued to exercise his functions as judge, and quo 
warranto was issued. Held, that the repealing act was unconstitutional. — Com. 
monwealth v. Gamble, 62 Penn. St. 343. 

8. ‘* An Act establishing a board of public works in the city of Milwaukee,” 
contained a clause providing that the act should be void unless accepted by a 
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majority of the voters of that city in a manner therein prescribed; and it was so 
accepted, Held, that it was valid. — State v. O'Neill, 24 Wis 149. 

9. An act of the legislature authorized the town of J. to raise money by taxa- 
tion to aid in the erection of buildings for a private educational institution, 
situated in J. Held, that the act was unconstitutional. — Curtis's Adm’r v. 
Whipple, 24 Wis. 350. 

See ConstiruTionaL Law, 1, 5, 6, 8; Tax. 


Construction. — See ApmiraLty;. Bankrupt Act; ConstiruTionaL Law; 
ConstiruTionaL Law, State; Lire Insurance; Nationat Bankine Act; 
Raitroap, 2; Reconstruction; Removal or Suits From SrTaTE TO 
Unirep States Courts; Tax. 


Contempt or Court. — See ATTORNEY. 


ConrTRACT. 


1. A. a citizen of Wilmington, sent by mail to B. a carpet merchant in Balti- 
more, an order for carpets to be made up and sent to him by express, the price 
payable on delivery. The order was received December 14, and the carpets sent as 
directed, December 21; they were duly received at Wilmington, but A. had no 
notice of their arrival till January 17, and in the meantime received no acknowl- 
edgment of his order; A. then refused to take them, and B. sued for their price. 
Held, that the contract was complete, and A. was liable, though B. did not reply 
by mail agreeing to fill his order (Ropman, J., dissenting.) — Crook v. Cowan, 
64 N. C, 743. 

2. Suit on a promissory note, whereby the maker promised to pay the plaintiff, 
a railroad company, $1000 when it should have constructed its road between 
certain points and operated it for a year. These things had been done. Defend- 
ant pleaded a want of mutuality in and consideration for his contract. Held, 
that he was liable. — Rose v. Railroad Company, 31 Texas, 49. See, also, Des 
Moines Valley R.R. Co. v. De Graff, 27 Iowa, 99. 

See Apmiratty; Carrier, 4; CoNFEDERATE Money, 2; CONSTITUTIONAL 
Law, 1, 2, 3, 4,5; Constrrutionat Law, Strate, 1; Covenant; EMANcrPa- 
TION, 2; Fraups, Statute or; Insanity; INnsotvency; Insurance, 1; 
Manpamus, 1, 3; Marriace; Pusric 1, 3, 4; 
Stave; Stamp; 2; Warranty. 


_Conrractor. —See NEGLIGENCE, 2. 
ContrisuTion. —See CovENANT. 


ConTRIBUTORY NEGLIGENCE. —See Lire InsuraNcE; NEGLIGENCE, 3, 5 


CorPoraTION. 

Plaintiff, a passenger in a railway car, gave up his ticket to a brakeman, who 
was authorized to demand and receive it. Afterwards the latter approached him, 
denied that he had received his ticket, assaulted, and grossly insulted him. In 
an action against the railway company to recover damages held that the defendant 
was liable, and that plaintiff could recover exemplary damages (Taptey, J., 
dissenting as to the latter point.) — Goddard v. Grand Trunk Railway Co., 57 
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Me. 202. (The verdict was for $4850, and the Court refused to set it aside, 
the company having retained the brakeman.) 

See Carrier, 3; ConstiruTionaL Law, State, 5; DamaGes; DivipEND; | 
Monicrpa Corporation; Pusiic Removat or Sorts, &c., 1; Tax, 
2; TrusTEE; VENDOR AND PurcuaseRr, 4. 


County. —See Manpamvus, 3. 


COvENANT. 

The owners of lands drained by the same canal agreed that each, his heirs 
and assigns should contribute to the expense of maintaining it. In a suit by 
parties to this agreement against the grantee in fee of another, to recover his 
share of expenses incurred in repairing the canal, held, that this covenant ran 
with the land and bound the defendant. — Norfleet v. Cromwell, 64 N. C. 1. 

Crepitor.—See INsOLvENcy. 


CromaL Law. 
In a criminal case the defendant was not asked by the Court if he had any 
thing to say why judgment should not be awarded against him, before the sentence 


was pronounced. Held, error.— Perry v. The State, 43 Ala. 21; Crim v. The 
State, Ibid. 538. 

See Attempt; Bart; Burpen or Proor; Evipence, 4, 5; Homicipe; 
INDICTMENT; Larceny; WITNESS. 


Cross—EXaMINATION. — See WITNESS. 


DaMAGEs. 

In an action against a city to recover damages for an injury caused by a defect in 
a street, which was on the outskirts of the city and but little used, the jury were 
instructed that they might award exemplary damages if they believed that the 
city was guilty of gross and wilful negligence in not repairing the defect. Held, 
error. — City of Chicago v. Martin, 49 Ill. 241. 

See Carrier, 1; ConstiruTionat Law, 6; ConstiruTioNnaL Law, State, 
5; Corporation; Husspanp anp Wire, 2; Measure oF Damaces; ReE- 
PLEVIN, 2. 

Dest. —See ConstituTionat Law, 5. 

DEcLARATION. — See EvipENcE, 2, 8, 5. 

Derence.— See Burpen or Proor; Insanity; Lire INSURANCE; Lorp's 
Day; 1, 4. 

DeteGation oF AuTHoriry.—See Municipat Corporation. 

DE tvery. — See AssIGNMENT; SALE. 

Demanp. — See REBELLION, 3. 

Discount. —See Bitts anp Nores, 1. 

Discnarce.—See Bankrupt Act; Bankruptcy; INSOLVENCY. 


DrivipEnp. 


In 1847, the P. R.R. Co., let its road to the E. R.R. Co., the latter agreeing 
to pay semi-annually three dollars in coin for each share of the former's stock. 
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In 1863, the lessee claimed the right to pay these dividends in legal tender notes 
which were received by the lessor under protest. In 1869 the difference between 
these payments and those in coin which were due was claimed by the lessor and a 
sum was paid to satisfy this claim. Held, that this sum belonged not to those 
who were stockholders when the several semi-annual dividends were paid, but to 
those who should be stockholders when the dividend embracing it was declared. 
— Goodwin v. Hardy, 57 Me. 143. 


Divorce. 

A. married B. and two weeks after the marriage deserted her and went to 
Tennessee, where he lived twelve years. Six years after his departure B. com- 
mitted adultery, and A. hearing of it, made it the ground of an application for 
divorce in Tennessee. Notice was given by publication, and there was some 
evidence that B. was actually served with notice that the suit was pending. B. 
did not appear, and the divorce was decreed. In an action by B. to obtain dower 
in land acquired by A. after this divorce, held, that the Tennessee Court had 
no jurisdiction over B., that its decree therefore, whether B. actually received 
notice or not, was without effect outside that State, and was no defence to B.’s 
action. — Reel v. Elder, 62 Penn. St. 308. 

Domicit. —See ALIEN ENEmy. 
Dower. — See Divorce. 
Drarr.—See Brits anp Norss, 3. 
Duty. —See Tax, 1. 


EasEMENT. 


The owner of a servient estate has no right by embankments or other artificial 
means to stop the natural flow of the surface water from the dominant estate, and 
thus throw it back upon the latter. — Gillham v. Madison Co. R.R. Co., 49 Il. 
484. 
See Covenant; Ripartan Owner. 


Eprror. —See ATTORNEY. 


Epvucation — See ConstituTIonaL Law, State, 9. 
Evevator.—See 


EMANCIPATION. 

1. An administrator having taken slaves belonging to his intestate’s estate and 
used them, thereby making himself liable for the value of their hire until their 
emancipation, held, that this took place on the first of January, 1863. — Mor- 
gan v. Nelson, 43 Ala. 586. 

2. Suits on notes given for slaves purchased and hired between Jan. 1, 1863, 
and June 19, 1865, the date of General Granger’s order declaring all slaves in 
Texas free. Held, that the actions could be maintained (Hamiron and 
CaLpwELL, JJ., dissenting). — The Emancipation Cases, 31 Texas, 504. 

See ConstiruTionaL Law, 3; MarriaGe; SLAVE. 

Eminent Domain. — See ConstitutTionaL Law, 8; Measure or 2. 
Entry. — See 
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Equity. See AssiGNMENT; ConrEDERATE Money, 5; Huspanp anp Wire, 
1, 3; Lysunction; Insanity; TrusTEE. 


EVIDENCE. 

*. In an action against a city to recover damages for an injury received by 
reason of a defective sidewalk, evidence offered by defendant, of the manner in 
which other cities and towns of similar size and character and in the same section 
of country constructed their sidewalks, held, inadmissible. — City of Champaign 
v. Patterson, 50 Ill. 61. 

2. The declarations of a testator whether before or after the making of the 
will, are competent evidence to show his mental incapacity, or that the will was 
procured by undue influence. — Bates v. Bates, 27 Iowa, 110. 

8. A will presented for probate had been torn into fragments and pasted 
together again on another sheet of paper. On the issue of revocation evidence 
was offered of the testator’s declarations during his last sickness (1), made while 
he was pasting the will together or reading it after it had been pasted, that his 
mother had torn it, and that it was good, and (2) expressing good will towards 
his wife, the principal legatee, and stating that he had left her all his property. 
Held, by Arreteton, C. J., Kent, Barrows and Tap ey, JJ., that it was admis- 
sible; by Currinec, Watton, Dickerson, and Danrortu, JJ., that it was 
not. — Collagan v. Burns, 57 Me. 449. 

4. On the trial of a declaration in bastardy, where the defendant was a mar- 
ried man. Held, that the plaintiff was not bound to establish his guilt beyond a 
reasonable doubt. — Knowles v. Scribner, 57 Me. 495. 

5. Indictment for receiving stolen goods. They were found in defendant’s 
store by the owner, and defendant offered to prove what he said to the owner 
when he showed him the goods. Held, admissible. — State v. Worthington, 64 
594. 

See BurpEN oF Proor; ConstiTuTionaL Law, 2, 3; Homicipe; NEGuI- 
GENCE, 1; Stamp; WITNEss. 

Execution. — See ConFEDERATE Money, 3; ConstiTuTIonaL Law, 4. 
ExEecuToR AND ADMINISTRATOR. — See CONFEDERATE Monry, 4; ConsTiTU- 
TIONAL Law, 1. 

Executory Contract. —See Insanity; SLAVE. 

Exemption. — See ConstiruTionaL Law, 4; Tax, 2. 

Express Company. —See Carrier, 3. 

Fact.— See NEGuicence, 4, 5. 
Factor. —See Bits anp Nortss, 3. 


FIxTUREs. 
During the rebellion, the United States erected on the common of York certain 
buildings, used first as barracks, afterwards for a military hospital. After the 
war, the Quarter-Master General ordered their sale and removal, and the cor- 
poration of York sought to restrain the execution of this order. Held, that the 
buildings never became fixtures, and that the sale could not be restrained. — 

Meigs’s Appeal, 62 Penn. St. 28. 
FiacmMan. —See NEGLIGENCE, 4. 
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Friowace. — See ConstitutTionaL Law, 6; Easement. 
Foreign Corporation. —See REBELLION, 5. 
Foreign JupGMENT. — See INSOLVENCY. 
Forrerrure. —See Bat. 

Fraup. — See Conriiot or Laws; VENDOR AND PuRCHASER, 4. 


Fraups, STaTuTE OF. 

1. Defendants executed and delivered to plaintiff, who accepted it, the following 
instrument: ‘*‘ New York, May 13, 1861. We agree to deliver P. S. Justice, 
one thousand Enfield pattern rifles, with bayonets, no other extras, in New York, 
at eighteen dollars each, cash upon such delivery ; said rifles to be shipped from 
Liverpool not later than 1st July, and before if possible. W. Bailey Lang & 
Co.” Plaintiff signed no agreement to take or pay for the rifles, and gave 
nothing for the promise. The rifles were not delivered, and plaintiff sued to 
recover damages for non-performance of the contract. Held, that it was a valid 
contract supported by a sufficient consideration, and that it was not void under 
the Statute of Frauds (InGauts, J., dissenting). — Justice v. Lang, 42 
493. 

’ 2. An oral agreement between A. and B., the respective owners of two adjoin- 
ing lots, that B. should not build his front wall flush with the street is within 
the Statute of Frauds and void. — Hice v. Roberts, 24 Wis. 461. 

Gurr. — See AssiGNMENT. 


Guarpian anp Warp. —See ConstituTionaL Law, 1; Lysantry. 


Hicguway. 


Plaintiff sued the city to recover damages for injuries caused by a fall on a 
slippery sidewalk. It appearing that the walk was slippery because of the smooth 
surface of ice accumulated there, but not that the ice was rounded or uneven; 


held, that the plaintiff could not recover. — Cook v. City of Milwaukee, 24 Wis. 
270. 


See Damaces; Lorp’s Day; Norice. 
HomestEeap. —See ConstitTuTionaL Law, 4. 


Homiciwe. 

On the trial of an indictment for murder, which charged that the killing was done 
by shooting the deceased in the head, it was proved that there were two mortal 
wounds, one in the head, and one in the breast. The Court refused to charge 
that if the proof failed to show which wound actually killed, the case was not 
proved according to the indictment. Held, not error.— Real v. The People, 42 
N. Y. 270. 

See BurpEN or Proor; INpICTMENT, 1. 


HusBanD AND WIFE. 

1. A husband and wife united in executing a mortgage of her separate estate 
to secure his debt. The husband’s creditor, under a power of sale in the deed, 
was proceeding to sell the estate, when the wife sought to restrain him by injunc- 
tion... The statute provided that the wife’s separate estate should not be subject 
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to the payment of her husband’s debt. Held, that the injunction should be 
granted. — Bibb v. Pope, 43 Ala. 190. 

2. The defendant, an apothecary, from day to day for several months, sold to 
the plaintiff's wife large quantities of laudanum to be used by her as a beverage, 
knowing that it was so used by her, and that her health was injured thereby, and 
concealing the fact of such sales from her husband, whom he knew. She became 
sick, her mind was affected, and the plaintiff was obliged to spend money in 
restoring her health. He sued the defendant for damages. Held, that the action 
could be maintained (MorGan, J., dissenting). — Hoard v. Peck, 56 Barb. 202. 

3. The defendant, a married woman, without consideration and without benefit 
to her separate estate, indorsed her husband’s note as surety, in the following 
form: ‘‘ For value received, I hereby charge my individual property with the 
payment of this note.” Under statutes securing to a married woman her separate 
property, and authorizing her to contract in reference to it, as if she were sole, 
held, that her separate estate was charged with the payment of the note. — The 
Corn Exchange Ins. Co. v. Babcock, 42 N. Y. 613. 

See Divorce; MarriaGE. 


Icz.—See Hicguway. 

InteGat Contract. — See CoNFEDERATE Money, 2; Constitutional Law, 
3; Pusiic Poticy; REBELLION, 1, 3, 4. 

Warranty. — See WARRANTY. 


INDICTMENT. 

1. Under a statute defining murder in the first degree as murder committed in 
the perpetration of certain felonies ‘‘ by means of poison, or lying in wait, or 
any other kind of wilful, deliberate, and premeditated killing,” M. was convicted 
of murder in the first degree. The indictment did not charge that the killing, 
though it did charge that the assault, was wilful, deliberate, and premeditated, 
and the conviction was had upon evidence of such killing. Held, that the con- 
viction could not be sustained. — State v. McCormick, 27 Iowa, 402; State v. 
Watkins, Ibid. 415. Contra, see McAdams v. State, 25 Ark. 405. 

2. In an indictment for larceny of cotton, it was alleged to be the property 
“of H. B. Munnerlyn.” Held, sufficient. — The State v. Nations, 31 Texas, 560. 
InporsEr. — See Britis anp Notes; Huspanp WIFE, 3; REBELLION, 3. 


INJUNCTION. 

Plaintiff, a tax-payer of R., sought an injunction to restrain the municipal 
authorities of R. from issuing bonds intended to circulate as currency. Held, 
that though the respondents acted without authority, the plaintiff, not being 
injured as an individual, was not entitled to the injunction. —Jones v. City of 
Little Rock, 25 Ark. 301. 


See Huspanp anp Wires, 1. 


Insanity. 

A. entered into a contract with B. to convey ceftain land on payment of two 
notes executed to him by B. At the time A. was insane, and a guardian was 
appointed subsequently, who approved the contract and filed a bill in equity 
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praying for authority to make the conveyance, and judgment against B. for 
the amount of the notes. B. set up in defence A.’s insanity when the contract 
was made. Held, no defence (Coxe; J., dissenting). — Allen v. Berryhill, 27 
Towa, 534. 

See Burpen or Proor, 1. 


INSOLVENCY. 

Suit on judgments rendered against the defendant in New York and subse- 
quently assigned to the plaintiff, a citizen of Iowa, to which State the defendant 
had removed and of which he was a citizen when the judgments were assigned, 
when suit was brought on them, and when judgment was recovered in that suit. 
Pending the proceedings, however, he returned to New York and acquired a 
residence there, during which he obtained his discharge under the insolvent laws | 
of that State. Held, that this discharge was no bar to plaintiff's action. — Hawley 
v. Hunt, 27 Towa, 303. 

See Set-orr. 


a 2 ere A. 


INSURANCE. 
1. Plaintiff, during the great fire in Portland, removed his stock and tools from 
a building whose destruction was threatened, but which escaped uninjured. He 
brought suit on an insurance policy against ‘‘ loss or damage by fire” to recover 
for the damage and expense caused and incurred by the removal. Held, that he 
could recover (CurtinG and Danrortu, JJ., not concurring). — White v. 
Republic and Relief Ins. Co’s., 57 Me. 91. 
2. An assured sold the property insured, taking a judgment for a part of the 
purchase-money, and retaining the policy. The building was burned, the judg- 
ment being unpaid. In a suit on the policy, held, that he could not recover. — 
Grevemeyer v. Southern Mut. Ins. Co., 62 Penn. St. 340. 
See AssIGNMENT; Lire InsuraNCE; REBELLION, 5. 
InTERNAL REVENUE. —See NationaL Bankrye Act. 
Intoxicatinc Liquors.—See MunicipaL Corporation. 


Jorst Contractors. —See Bat. 


JUDGMENT. 

A judgment obtained against a defendant, who was not served with notice, and 
had no knowledge of the suit, but for whom an attorney appeared without 
authority, is binding on such defendant, and cannot be attacked in a collateral 
proceeding (Grover, J., dissenting). — Brown v. Nichols, 42 N. Y. 26. 

See Bankruprcy; CONFEDERATE Money, 3; Crimmyat Law; Insurance, 
2; Manpamus, 2; Removat or Surrs, &c., 2; Repievin, 2. 

JupiciaL Power. — See Law, Stare, 1, 

Jupicirary. —See ConstiruTionaL Law, Stare, 7. 


JURISDICTION. 
The A. & W.R.R. Co. to secure certain bonds, made a deed of trust on, 
their property which provided that if the trustee could not act, any Court of 
Record in A. county might appoint another upon application of the bondholders 
and notice to the president or any director of the company. The trustee, presi- 
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dent, and directors went within the Confederate lines when the war began, and 
remained there till it closed. During the war a trustee was appointed on a 
petition which stated that the president and directors, after search, could not be 
found; that they had gone beyond the jurisdiction of the Court, and could not 
be served with notice. Held, that the Court did not have jurisdiction, and the 
appointment of a trustee was void (Burnuam, J., dissenting). — Wash., Alex. 
& Georgetown R.R. Co. v. Alex. §& Wash. R.R. Co., 19 Gratt. 592. 

See ApmiraLty; Divorce; Removat or Suits, &c., 2. 


Jury.—See NEGLIGENCE, 4,5; SLanpER; STOLEN Property; VERDICT. 


LARCENY. 

The maker of a note being dissatisfied with the transaction in which he had 
given it, went to the holder, offered to pay it in a way which was rejected; then 
asked to see it on some pretext, and, having got it, refused to give itup. A 
struggle ensued, in which he seized an axe, retreated to his horse, and rode off 
with the note. Held, that this act was neither robbery nor larceny (RopMaN, — 
J., dissenting). — State v. Deal, 64 N. C. 270. 

See InpicTMENT, 2. 
Law or Nations.— See Atien Enemy; Conreperacy, 1; REBELLION, 3, 5. 

LecaL Tenper. — See Divipenp. 
LeGisLATURE. —See ConstiruTionaAL Law, 1, 6; Law, 
State, 5; Tax, 2. 
Letters. — See Contract, 1. 

Lex Loci. — See Conruict or Laws. 
License. — See MunicrpaL CorPoRATION. 
Lien. —See Bankruptcy; INsuRANcE, 2. 


Lire INsuRANCE. 

Action on a policy of insurance against injury or death by accident. The 
policy contained a clause exempting the company from liability for any injury to 
the assured caused by his ‘‘ wilfully and wantonly exposing himself to any 
unnecessary danger or peril.” He attempted to get on a train of cars which was 
moving more slowly than a man would walk, fell under them and was killed. 
Held, that the negligence of the assured was no defence ; 2, that his attempt was 
not a wilful and wanton exposure within the meaning of the exempting clause. — 
Schneider v. The Provident Life Ins. Co., 24 Wis. 28. 

See AssiGNMENT; REBELLION, 5. 


Luitations, STATUTE or. — See ALIEN ENeEmy. 
Loan. — See REPLEVIN. 


Lorp’s Day. 


Action against a town to recover for an injury received through a defect in a 
highway. The injury was received on Sunday, while plaintiff was walking to the 
house of a friend, where he had been invited to spend the evening for pleasure. 
The defendant set up that plaintiff was violating a statute which prohibited 
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travelling on Sunday, except for necessity or charity. Held, a good defence, ~ 
Cratty v. City of Bangor, 57 Me. 423. 


Mair. — See Conrract, 1. 
Matice. —See SLanpER. 


MANDAMUS. 


1. Where the law requires that a contract for a public work shall be given to 
the lowest bidder, such bidder after his bid has been rejected and the contract 
given to another, has no absolute right te a mandamus compelling the execution 
of a contract with him. — The State v. The Board of Education, 24 Wis. 683. 

2. Certain parties having recovered a judgment against the city of Cairo for 
work done on the streets, they applied for a writ of mandamus, directing the 
city authorities to levy and collect taxes for the purpose of paying it. Held, that 
the writ should issue commanding the respondents to exercise the taxing powers 
given them by their charter, to apply the money raised first to the objects speci- 
fied therein, and to devote the surplus toward the payment of the plaintiff's judg- 
ment. — The People v. City of Cairo, 50 Ill. 154. 

3. Action in the usual form against a county for money due under a contract. 
Defendant demurred on the ground that mandamus is the only form of action 
proper against counties. Demurrer sustained. Held, error, (Dick, J., dis- 
senting.) — Winslow v. Com’rs of Perquimans Co., 64 N. C. 218. 

See ATTORNEY. 

Law.—See Apmiratty. 


MarriaGE. 


A. while a slave married, and a year after his marriage was emancipated by his 
master. After obtaining his freedom he continued to live with his wife as such 
for thirteen years. Held, that the marriage was valid and binding. — Johnson v. 
Johnson, 45 Mo. 595. 

See ConstiTuTIONAL Law, Stare, 3. 


Marrrep Woman. —See Divorce; HusBanp WIFE. 


Master anp SERVANT. 

Action against a company engaged in blasting by a laborer in its employ 
for an injury occasioned by the premature discharge of a blast loaded with a 
newly invented powder, which the defendant’s superintendent directed him to 
use, and pronounced safe, while in fact it was very dangerous. The powder was 
furnished by the company for use in its ordinary business. Defence, that the 
injury was caused by the negligence of a fellow-servant engaged in the same busi- . 
ness with plaintiff. Held, that the defendant was liable, as the negligence of the 
superintendent was the negligence of the defendant. — Spelman v. Fisher Iron 
Co., 56 Barb. 151. 

See Carrier, 4; Corporation; NEGLIGENCE, 2. 


Measure OF DaMaGEs. 
1. In an action against a carrier to recover the value of goods delivered to him 
in New York, for transportation to Montreal, and destroyed by fire on the way, 
held, that the plaintiff should recover the amount in American dollars that the 
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property was worth in Canadian dollars at Montreal on the day it was destroyed 
(Muu, J., dissenting.) — Rice v. Ontario Steamboat Co., 56 Barb. 384. 

2. Where part of a lot of land is taken without the owner’s consent forthe , 
construction of a railroad, the owner is entitled to be paid not only the value of 
the land actually taken, and damages for the depreciation in the value of the resi- 
due caused by the taking; but also for any depreciation caused by the use to 
which the land taken is appropriated. — Matter of the Utica, &c., R.R. Co., 56 
Barb. 456. 

See CONFEDERATE Money, 1; REPLEVIN, 2. 


Menta Capaciry.—See Evmence, 2. 


Muuitary Law. 

Trover for a horse sold to one under whom defendant held by the United 
States quartermaster at a public sale, and at that time branded as United 
States property. It was taken from plaintiff, a private citizen, but by whom 
did not appear. Held, that plaintiff could recover. — Black v. Jones, 64 N. Y. 
318. 


Mut. —See Constirutionat Law, 6. 
Mistake. —See REpLevin, 2; VENDOR AND Purcuaser, 2. 
Monopory. — See Carrier, 3. 
Morteace.— See Conriict or Laws; Huspanp anp WIFE, 1. 


MounicrpaL CorporaTIoN. 

A city charter gave the city council power ‘‘ to restrain, prohibit, and suppress 
tippling-houses and dram-shops.” A city ordinance provided that licenses to sell 
liquor might be granted to proper persons, and authorized the city treasurer to 
fix the time for which, in each case, such license should be granted, the amount 
to be paid for it, and, with the concurrence of the mayor, to reject any appli- 
cation for the same. Held, that a prosecution under this ordinance could not 
be maintained, as the city council had no right to delegate its powers. — City 
of East St. Louis v. Wehrung, 50 Ill. 28. 

See ConstiruTionaL Law, 8; ConstiruTionaL Law, Strate, 4, 5, 6; 
DamaGes; Evipence, 1; Fixtures; Highway; Insuncrion ; Lorp’s Day; 
Manpamvus, 2, 3; Notice. 

Murper. — See Burpen or Proor; Homiciwe; 1. 


See Contract, 2; Fraups, or, 1. 


Nationat Banxrne Act. 


A statute authorizing the county and town assessors of a State to assess the 
shareholders in national banks upon the value of their shares, is not in conflict 
with the National Banking Act because it does not require the assessors to 
include such shares in the valuation of their owner’s personal property, so that 
he can deduct from their value such debts as he may owe. — Mc Veagh v. City of 
Chicago, 49 Ill. 318. 


NaviGaBLE Water. —See Riparian Owner; Tax, 1. 
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NEGLIGENCE. 


1. In an action against a railroad company to recover damages for injuries 
sustained from the explosion of an engine in a depvt where the plaintiff by 
accident was standing, held, that the mere explosion was prima facie evidence 
of negligence on the part of defendants, to overcome which they must show 
that the materials used in the engine were of the kind usually employed, that 
they had withstood the usuul tests, and that the engine at the time was under 
the control of skilful and prudent persons. — J. C. R.R. Co. v. Phillips, 49 Il. 
234. 

2. A contractor employed to do the brick work on a building, under the 
direction of an architect, and in pursuance of his plan, cannot be held liable 
for any damage resulting from the fall of the building, if the fall is caused not 
by any negligence of his, but by a defect in the architect’s plan, not known to the 
contractor. — Daegling v. Gilmore, 19 Ill. 248. 

8. In actions to recover damages fcr injuries caused by negligence, the plaintiff 
may recover though negligent himse!f, if the defendant is guilty of greater 
negligence. — C., B., & Q. R.R. Co. v. Payne, 49 Ill. 499. 

4. A compliance on the part of a rail‘oad corporation with a statute requiring 
the observance of certain precautions at the crossings of highways does not 
absolve it from observing such other precautions as reasonable care may require. 
Hence held, that the question whet'ier such a corporation was guilty of negli- 
gence in not employing a flagman at a certain crossing was properly submitted 
to the jury as a question of fact.— Webb v. Portland § Kennebec R.R. Co., 57 
Me. 117. 

5. Plaintiff, a passenger on defendant’s railway, on leaving the cars passed 
through to the front platform by direction of a brakeman. The train was so 
drawn up that the steps from this platform were not opposite the station plat- 
form, and in order to reach the latter, she was obliged to jump some distance 
obliquely. The ground opposite the steps being unfit to step on, she jumped to 
the platform, fell, and was injured. Held, that the questions whether the 
defendant was negligent, and whether the plaintiff was guilty of contributory 
negligence, were properly submitted to the jury, and that the Court was right in 
refusing to instruct the jury that if there was any danger in the plaintiff's 
attempt to jump, she could not recover. — Delamatyr v. Milwaukee &§ Prairie du 
Chien R.R. Co., 24 Wis. 578. 

See Carrier, 4; DamaGes; Evipence, 1; Hiaguway; Hussanp anp WIFE, 
2; Lire Inscrance; Master anp Servant; Proximate Cause ; RattroaD; 
TELEGRAPH, 1. 

NEGOTIABLE InstRUMENT.—See Bits anp Notes. 


Notice. 

Action against a town to recover for injuries caused by a defect in a highway. 
On the question of notice to the town the Court charged: ‘‘ If you find a legal 
defect, and that it was open and visible during the whole month of November, I 
instruct you that that fact constitutes sufficient notice.” Held, error (Tar.ey, J., 
dissenting). — Colley v. Inhabitants of Westbrook, 57 Me. 181. 

See ConrepErATE Money, 3; Divorce; JUDGMENT; JURISDICTION ; SET- 
Orr; SToLeN Prorerty ; TELEGRAPH, 2. 
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Orrice. — See ConstiTuTIONAL Law, SraTE, 2. 
Orricer. — See ConstiruTionaL Law, Strate, 7; Municrpat Corporation. 
Pouicy. — See Insurance, 1. 
PRESUMPTION. —See Brits anp NoTEs, 2; BuRDEN OF Proor ; NEGLIGENCE, 
1; Sramp. 
PrincipaL AND AGENT. — See Butts anp Nores, 4; Carrier, 2, 4; Con- 
FEDERATE Money, 5; CoRPORATION ; NEGLIGENCE, 2. 
Principal AND SurETY.—See Huspanp anp WIFE, 3. 
PriviLEGED COMMUNICATION. —See SLANDER. 
Promissory NoreE—See Bitts anp Notes. 
ProvisionaL Court. —See RECONSTRUCTION. 


ProxmmaTE Cause. 

The sparks from an engine, through defendant’s negligence, set fire to a house, 
from which the fire was communicated to another at some distance from it, which 
was consumed with its contents. Held, that the defendant was not liable for the 
damages to the last building. — Pennsylvania R.R. Co. v. Kerr, 62 Penn. St. 
353. 


Pusuc Pouicy. 

A. agreed with the Pacific R.R. Co., to give it a certain lot of land for pur- 
poses of speculation if the company would build a freight and’ passenger depot on 
his land. ‘There being no evidence that the land was to be used for the construc- 
tion or use of the road, held that the agreement was void as against public policy. 
The Pacific R.R. Co. v. Seely, 45 Mo. 212. 


See Carrier, 3; CONFEDERATE Money, 2; ConstituTionaL Law, State, 
6; REBELLION, 1, 4. 


RaILRroaD. 

1. The defendant corporation ran a cattle train every afternoon between R. and 
S., with a passenger car attached. It stopped at all way stations and carried all 
passengers, no special application being necessary to secure passage. The con- 
ductor collected the usual fares, but no baggage was checked for that train, and 
it was stopped always in the proper position to water the engine, leaving the pas- 
senger car at some distance from the depot. The plaintiff, a passenger, while 
walking down the track to take this car, fell into a hole and was injured. Held, 
that the train was a passenger as well as a freight train, and that the defendant 
was bound to provide a safe way from the depot to the place where the car usually 
stopped. — Dillaye v. N. Y. Central R.R. Co., 56 Barb. 30. 

2. Plaintiff's intestate was walking upon defendant's track 200 feet from a 
crossing, when he was struck by an engine and killed. The bell on the engine 
was not rung, nor was the whistle blown on approaching the crossing for the dis- 
tance required by statute. Held, that the statute imposed no duty on the defend- 
ant to a person in the position of the deceased, and that this omission was not 
as to him negligence. — Harty v. Central. R.R. Co., 42 N. Y. 468. 

See Carrier, 1, 2, 3,5; ConstirutionaL Law, 7; ConstiruTionaL Law, 
State, 6; Contract, 2; Corporation; Mrasure oF DamaGes, 2; NEGLI- 
GENCE, 1, 4, 5; Proximate Cause; Pusiic Pouicy. 
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RatiricaTion. — See MarriaGe. 


mitt 
REASONABLE Doust.—See BurpEN or Proor; Evipence, 4. gove 
men 
REBELLION. not 
1. Action on a promissory note. Defence that it was given in payment for om 
guns purchased by the defendant, as the payee knew, to arm rebel soldiers, 
Held, a good defence. — Tatum v. Kelley, 25 Ark. 209. 
2. Replevin for a horse. Defendant offered to show that he was a Confederate 
soldier, and took the horse during the war within the Federal lines while on duty 
as a scout, and kept it by the order of his superior officer, plaintiff being at the 1. 
time under Federal protection. Held, no defence. — Smith v. Graves, 25 Ark. 458. fran 
3. Three bills or checks drawn by a bank in Richmond on a bank in New pore 
Orleans in 1862, were indorsed at Petersburg, Va., in February, 1863, to a resi- on t 
dent of Vicksburg. In October, 1863, they were presented by him to the New crea 
Orleans bank, and payment was refused, when they were protested, and notice of afte 
protest mailed to the indorsers at Petersburg. When they were drawn and in- filed 
2 dorsed, Richmond, Petersburg, and Vicksburg, were under Confederate control, Uni 
New Orleans under that of the United States; when they were presented, Vicks- the 
burg had surrendered. In an action by the indorsee against the indorsers after (Bu 
the war, held, that the indorsement and the demand of payment were both illegal éi 
as in violation of the rules of international law, the Acts of Congress and the 2. 
proclamations of the President prohibiting commercial intercourse between the bets 
loyal and rebel States and that plaintiff could not recover. (Rives, J., dissent- the 
ing.) — Billgerry v. Branch, 19 Gratt. 393. Uni 
4. The authorities of a county in 1862, borrowed money from L. with which had 
to purchase salt for its citizens, and gave a note for it. In a suit by L. on this Stal 
note, held, that as the money was lent in aid of the rebellion, the note was void. app 
— Leak v. Commissioners of Richmond Co., 64 N. C. 132. See also, Setzer v. a 
County Commissioners, Ibid. 516; Smitherman v. Sanders, Ibid. 522; Critcher 1m 
v. Holloway, Ibid. 526; Kingsbury v. Gooch, Ibid. 528. 
5. Action on a policy of life insurance issued in 1845, by defendant, an Eng- 
lish Corporation doing business in the United States through general agents and 
a local board of directors in New York, appointed by the English directors. 1 
The assured was a resident of Richmond, Va., and the defendant's agent there as | 
after the rebellion broke out, received the annual payments on the policy in Con- mit 
federate money. Held, that the authority of this agent was not revoked by the v. | 
existence of the war, and that the payment was good, and bound defendant. — : 
Robinson v. International Life Assurance Soc., 42 N. Y. 54. aut! 
See Atren Enemy; Conreperacy; CoNFEDERATE Money; Constitv- the 
TIONAL Law, 1, 2,3; EMANCIPATION; FrxTURES; JURISDICTION; MILITARY 
Law; RECONSTRUCTION ; SLAVE. of 
Receivinc Stoten Goons. — See Evipence, 5. a 


ReEcoGNizance. —See Balt. 


RECONSTRUCTION. 


The government established in Alabama by the President of the United States 
in 1865, though declared illegal by the Reconstruction Acts, yet as these Acts per- 
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mitted the military commander of the district to continue it as a provisional 
government, and it was so continued, was so far a legal government that indict- 
ments found by a grand jury empanelled by a court held under its authority are 
not void. Armistead v. The State, 43 Ala. 340; and the judgments of such 
courts are legal and binding. — Powell v. Boon, Ibid, 459. 


Recorp. —See JUDGMENT. 


Removal or Suits StaTE TO UniTED States Courts. 


1. A bill in equity having been filed by a corporation to set aside a sale of its 
franchises and property alleged to have been made fraudulently to a second cor- 
poration, the validity of the latter being involved, its stockholders were allowed 
on their petition to be made parties defendant. The corporations were both 
created by the same State, but the stockholders were citizens of other States, and 
after a decree adjudicating the principles of the case and ordering a reference, they 
filed a petition under the Act of March 2, 1867, to have the suit removed to the 
United States Court, alleging that from prejudice they could not obtain justice in 
the State court. Held, that they were not entitled to an order of removal 
(BurnuaM, P., dissenting.) — Wash., Alex., & Georgetown R.R. Co. v. Alex. 
& Wash R.R. Co., 19 Gratt. 592. 

2. The Act of Congress, March 2, 1867, provides that a suit in a State court 
between a citizen of that State and a citizen of another shall, on application of 
the latter ‘‘ at any time before the final hearing of the trial,” be removed to the 
United States Court. A suit pending in a State court, in which two judgments 
had been rendered, each of which in turn had been reversed on appeal by the 
State Supreme Court, was removed under that act. From the order of removal 
appeal was taken to the State Supreme Court. Held (1),.that the Court had 
jurisdiction to hear and determine the appeal; (2) that the application for 
removal was made too late. — Akerly v. Vilas, 24 Wis. 165. 


REPLEVIN. 


1. W. borrowed a gun from S. and refused to return it on demand, claiming it 
as his own, whereupon S. brought replevin. Held, that W. could not be per- 
mitted to set up title in himself until he had restored the gun to 8S. — Simpson 
v. Wrenn, 50 Ill. 122. 

2. Replevin for lumber manufactured by defendant from logs cut without 
authority and by mistake on plaintiff’s land. Defendant gave a bond, and retained 
the property. Held, that as the law gave him the right to do this, the proper 
measure of damages was the actual entire value of the property at the time 
of suit less the amount by which defendant’s labor had increased it; and that 
judgment should be in the alternative, for this sum if delivery could not be had. 
— Single v. Schneider, 24 Wis. 299. 

See REBELLION, 2. 


Res Grestx.—See Evipvence, 3, 5. 
ReEsPonDEAT SureRroR. —See CorPoRaTION; MasTER AND SERVANT. 


Revocation. — See Evipence, 3. 
VOL. V. 33 
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Rewarp. 

A murder having been committed, a reward was offered by the county author- 
ities “‘ for the arrest and conviction” of the murderers. Two men were seen 
near the spot about the time of the murder, and plaintiff having been told their 
names by one H. who had seen them, either himself gave their names to the 
police, or told them that H. knew them and where he was. The police saw H., 
found out what he knew, followed up the clue thus obtained, and succeeded in 
arresting two men, who were convicted of the murder. Plaintiff thereupon 
claimed the reward. Held, that he was not entitled to it. — Austin v. Supervisors 
of Milwaukee Co., 24 Wis. 278. 


Owner. 


The United States Government granted to certain parties lots bordering on the 
Chicago river, making no reservation. Held, that the grantees took to the 
thread of the stream, and had the right to erect wharves on its bank, provided 
they did not obstruct navigation. — Chicago v. Lajlin, 49 Ill. 172. 

See Watercourse. 


Rossery. — See Lakceny. 


SALE. 

A. purchased of B. 400 bushels of corn, part of a cargo stored in an elevator, 
paid for it and took a bill of sale receipted. B. afterward obtained from the 
superintendent of the elevator, upon whose order alone grain was delivered, an 
order for this corn, and gave it to A. The 400 bushels were in no way separated 
from the rest of the cargo. Before the order was presented the elevator 


and its contents were burned. In an action by A. to recover the purchase- 
money, held, that the title was in A. and the property at his risk (Eart, 
C.J., and Hunt, J., dissenting). — Russell v. Carrington, 42 N. Y. 118. See 
also Warren v. Milliken, 57 Me. 97. 


See VENDOR aND PurcHASER; WARRANTY. 
SENTENCE. —See Law. 


SET-OFF. 

Under a statute passed to secure an equal distribution among creditors of an 
insolvent bank’s effects, the bank assigned its property to trustees for the benefit 
of creditors. In a suit against a debtor of the bank on his note, held, that the 
defendant could not set off the notes of the bank obtained after notice of the 
assignment. — Exchange Bank v. Knox, 19 Gratt. 739. 

Suerirr.— See ConrEDERATE Money, 3. 


Suerirr’s Sate.—See VENDOR aND PurcHASER, 2. 


SLANDER. 


Action of slander. The slanderous words were used by defendant in answer 
to questions put him, while testifying as a witness. Defendant claimed that he 
was absolutely protected. The Court submitted the case to the jury, instructing 
them that if the defendant believed that the words were pertinent and relevant to 
the issue on trial, he was protected; if he did not, and was actuated by malice, 
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that he was liable. Held, that the case was properly submitted to the jury. — 
White v. Carroll, 42 N. Y. 161. 


SLave. 

In 1860, A. sold B. certain slaves with a warranty that they were slaves for life. 
They were afterwards emancipated by an amendment to the Constitution. Held, 
that the warranty was not thereby broken so as to relieve B. from paying for 
them on the ground that the consideration had failed. Haskill v. Sevier, 25 Ark. 
152. See also Willis v. Haliburton, Ibid. 173. Where a contract for the sale 
of land and slaves was still executory, when emancipation took place, in an 
action to enforce a vendor’s lien on the land for the price of both, held, that the 
consideration had failed to the extent of the value of the slaves. — Atkins v. 
Busby, Ibid. 177. 

See ConstituTIONAL Law, 3; ConstiTUTIONAL Law, State, 2, 3; Eman- 
cIPATION ; MaRRIAGE. 


Stamp. 


An agreement offered in evidence was objected to on the ground that it was 
not stamped. There was no offer to show that the stamp was omitted by mistake, 
inadvertence or ignorance, or any other excuse given for the omission, and no 
offer to affix it then was made. Held, that the agreement was invalid and was 
properly rejected. — Davy v. Morgan, 56 Barb. 218. 


State Ricuts. — See Bankrupt Act, 1; ConstiruTionat Law, 7; Tax, 1. 
Statute. — See ConstituTIONAL Law, State, 8. 
SraTuTE or Fraups. — See Fraups, STaTUTE OF. 

Statute or Liwrations. — See Limitations, STATUTE OF. 

STreEaMBoAT. — See ConsTITUTIONAL Law, 7. 

StockHoLpEr. — See DivipenD; Removat or Suits, &c., 1. 


SToLeN Property. 

The defendants, bankers, in the ordinary course of business, and for full value, 
purchased certain U.S. notes belonging to the plaintiff, after having received 
notice that they had been stolen from him; but forgetting, at the time, the 
notice, and the description of the notes. Held, that it was a question for the 
jury whether they purchased the notes in good faith.— Lord v. Wilkinson, 56 
Barb. 593. 

See EvipEnce, 5. 

Srreet. — See ConstituTionat Law, State, 5; Damaces; HicHway. 
Sunpay. — See Lorp’s Day. 
Surety. — See Principat anp Surety. 

Surrace Water. — See EasEMENT. 


Tax. 

1. The legislature of Alabama imposed a tax ‘on all vessels plying in the 
navigable waters of the State, at the rate of one dollar per ton on the registered 
tonnage thereof,” to be assessed and collected at the ports where the vessels 
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were registered. The owner of several vessels, plying exclusively on the inter- 
nal waters of the State, resisted its collection. Held, 1, that the tax was not a 
** duty of tonnage,” which a State cannot lay. 2, That the act was not in con- 
flict with the ordinance of the convention passed in 1819, which declares ‘ that 
all navigable waters within this State shall for ever remain public highways, free 
to the citizens of this State, and of the United States, without any tax, duty, 
impost, or toll therefor imposed by this State.” — Lott v. Mobile Trade Co., 43 
Ala. 578; Lott v. Cox, Ibid. 697. 

2. The charter of a railroad company, granted in 1852, provided that the rail- 
road and its property should be exempt from taxation for fifteen years, and that 
thereafter the legislature might ‘‘ impose a tax not exceeding twenty-five cents 
per annum on each share of the capital stock held by individuals,” whenever the 
annual profits exceeded eight per cent., which had never happened. Held, that 
the legislature might, notwithstanding, in 1869, impose a tax upon the franchise, 
rolling stock, and real estate of such company. — The R. & G. R.R. Co. v. Reid, 
64 N. C. 155; see, also, W. & W. R.R. Co. v. Reid, Ibid. 226. 

See ConstiruTionaL Law, 5, 7; ConstiruTionaL Law, Strate, 4, 6, 9; 
Manpamus, 2; Narronat BanxinG Act. 


Tax-Payer. — See INJUNCTION. 


TELEGRAPH. 


1. Action against a telegraph company to recover damages for a mistake in 
transmitting a message. By printed stipulations the liability of the company was 
restricted where a message was not repeated. Held, that it was not thereby 
exonerated from loss arising through the want of proper skill and care in its ser- 
vants, or the use of defective instruments, and that the burden of proving the 
want of such skill and care was on the plaintiff. — Sweatland v. Ill. & Miss. Tel. 
Co., 27 Iowa, 433. 

2. Suit against a telegraph company for failing to transmit a despatch. The 
message was written on a printed blank, furnished by the company, headed 
‘* All messages, taken by this company, subject to the following terms.” The 
terms followed in small print, then the date, then the printed words, ‘‘ Send the 
. following message, subject to above terms, which are agreed to,” followed by 
the message signed by the plaintiff. One of the conditions was that the company 
would not be liable for damages unless the claim was presented within sixty days 
after sending the message. Held, that the plaintiff was bound thereby. — Wolf 
v. Western Union Tel. Co., 62 Penn. St. 83. 

Tittx. —See AssiGNMENT; Brits anp Nores, 2; Fixture; Law; 
SaLe. 


TonnaGe. — Constitutional Law, 7; Tax, 1. 


TRESPASs. 
Trespass quare clausum fregit is a personal action. — Linscott v. Fuller, 57 
Me. 406. 
See Larceny. 
Trover. — See Minirary Law. 


Trust. — See ASSIGNMENT; JURISDICTION. 
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TRUSTEE. 

A town having voted to convey part of a building to an incorporated lodge of 
Odd Fellows for $400, the deed was executed and delivered by the town com- 
mittee to a committee chosen by the lodge to receive it for the benefit of the 
lodge. Subsequently, by a vote of the lodge, it was conveyed to defendant's 
predecessors in title by another committee chosen for the purpose. Held, that 
the former committee could not maintain a writ of entry to recover the premises 
(Tartey, J., dissenting). — Sawyer v. Town of Skowhegan, 57 Me. 500. 

See ConstiTUTIONAL Law, 1. 

Uxrra Vines. — See Pusuic Po.icy. 
InFivence. —See EvipEnce, 2. 


Variance. — See Homiciwe. 


VENDOR AND PURCHASER. 


1. The defendant sold to the plaintiff for $177 an account in his own favor 
against the Government for $192, upon which only $30 was allowed by the 
provost-marshal. In an action to recover the difference, held, that plaintiff 
could recover even if the defendant supposed, at the time of the sale, that he 
was entitled to the whole amount. — Sherman v. Johnson, 56 Barb. 59. 

2. A. owned a certain lot in the north-west quarter of a section. Under execu- 
tion against him, a sheriff by mistake sold to B. a lot in the north-east quarter of 
another section to which A. had no title. The purchase-money was paid, and 
went to extinguish the judgment against A. who surrendered to B. his lot, sup- 
posing it to have been the one sold by the sheriff. B. entered and made improve- 
ments. A., afterwards discovering the misdescription, regained possession, 
claimed the land, and refused to refund the purchase-money. Held, that B. 
might maintain an action against him to recover the money. — McLean v. Martin, 
45 Mo. 393. 

8. A. sold lumber to B. who immediately engaged A. to run it to market, 
and left it in his possession for that purpose. On the way A. sold it to C. who 
bought in good faith. Held, that C. could hold it. — Davis v. Bigler, 62 Penn. 
St. 242. 

4. The president of a railroad company at a public meeting in order to induce 
persons to purchase the company’s stock represented that certain property of the 
company was worth three times its real value. Relying on this statement, A. bought 
stock. Held, that this must be considered a fraudulent misrepresentation, which 


avoided the contract, and not an expression of opinion. — McClellan v. Scott, 24 
Wis. 81. 


See Sate; WaRRANTY. 


VERDICT. 

A jury informed the Court that they could not agree, and the Court ordered 
their discharge. Afterwards before they had left the court-room, and before their 
discharge was recorded, they announced that they had agreed; and the Court 


recorded their verdict. Held, no error.— Koontz v. Hammond, 62 Penn. St. 
177. 
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Vorr. — See ConstirutionaL Law, Stare, 8. 


War. —See Atien Enemy; Conrepreracy; CONFEDERATE Money; Constt- 
TUTIONAL Law, 1, 2, 3; Emancipation; Fixrures; Resection; Recon- 
STRUCTION. 

Warp. — See Guarpian AND Warp. 


Warenouseman. — See Saez. 


WARRANTY. 


Action to recover damages for a breach of warranty on the sale of lumber. 
Vendor was a manufacturer of, vendee a dealer in lumber, and the lumber at the 
time of sale was in rafts, and could not be inspected. Held, that there was an 
implied warranty that it was merchantable. — Merriam v. Field, 24 Wis. 640. 

See Stave. 


WATERCOURSE. 

A stream running through the lands of A. and B. was diverted from its course 
by A. and used for irrigation, so that it entered B.’s land diminished in volume 
though in its natural channel. In an action by B. against A. to recover damages 
for obstructing the stream, held, that he could not recover. — Tolle v. Correth, 
81 Texas, 362. 

See Easement. 


Way.— See Constitutionat Law, 8; Hicguway. 
Wire.—See Husspanp anp WIFE. 
Wit. — See Evipence, 2, 3. 


WITNEss. 


1. At the trial of an indictment, the prisoner having offered herself as a wit- 
ness under a statute allowing it, was asked on cross-examination, ‘‘ Have you ever 
been arrested before for theft?” Her counsel objected, on the ground that it was 
an attack on her character which had not been put in issue. Held, that the ques- 
tion was properly allowed. — Brandon v. The People, 42 N. Y. 266. 

2. At the trial of an indictment, a witness for the defence was asked by the 
prosecuting attorney on cross-examination whether he had ever been in the peni- 
tentiary, and how long. The defendant objected, and his objection was over- 
ruled. Held, that the questions were properly allowed. — Real v. The People, $2 
N. Y. 270. 

See SLanDER. 


Writ or Entry.—See Trustee. 
Worps. 
Debt..— See ConstituTionaL Law, 5. 
‘* Duty of Tonnage.” — See Tax, i. 
‘* Felonious Intent.” —See Larceny. 
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** Final Judgment.” —See Removat or Suits, &c. 
** Loss or Damage by Fire.” — See Insurance, 1. 
** Lowest Bidder.” — See Manpvamvs, 1. 
** Personal Baggage.” —See Carrier, 5. 
Persons of Color.” —See ConstitutTionaL Law, Strate, 2, 3. 
“* Public Purpose.” — See ConstirutionaL Law, State, 6. 
Slave for Life.” —See Stave. 
“* Wilfully and Wantonly.” —See Lire Insurance. 
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DIGEST OF CASES IN BANKRUPTCY. 


Act or BANKRUPTCY. 


1. A general assignment by an insolvent debtor for the benefit of creditors is 
an act of bankruptcy, the law conclusively presuming intention to defeat or delay 
the operation of the Bankrupt Act. [Citing Cunningham v. Freeborn, 11 Wend. 
240; Waterbury v. Sturtevant, 18 Wend. 353; Fiedler v. Day, 2 Sandf. 594; 
Robinson v. Stewart, 10 N. Y. 189; Barney v. Griffin, 2 Comst. 365; Collomb vy. 
Caldwell, 16 N. Y. 484.] —In re S. T. Smith (N. Y. N. D.), 3 B. R. 98. 

2. Taking property, rights, and good will of a firm by a receiver under order 
of a State Court, is a taking on legal process under § 39 of Bankrupt Act; and 
procuring thereof is an act of bankruptcy. [Citing Denny v. Dana, 2 Cush. 160; 
Beals vy. Clark, 13 Gray, 18; In re Smith, 3 B. R. 98.]— Jn re A. B. Clark (N. 
Y. S. D.), 3 B. R. 99. 

8. A debtor procuring an order of a State Court that a receiver be appointed 
and take his property, under which the latter is seized, commits an act of bank- 
ruptey. [Citing Denny v. Dana, 2 Cush. 160; Beals v. Clark, 13 Gray, 18.] 
— Hardy v. Bininger (N. Y. 8. D. C. C.), 4 B. R. 77. 

4, Where a trader sold out his business, and the purchaser assumed the debts 
not then due, held, no act of bankruptcy in the absence of evidence of trader's 
insolvency at the time of sale. — In re Valliquette (N. Y. N. D.), 4 B. R. 92. 
See AssIGNMENT, 2; PARTNERSHIP, 2. 


ADJUDICATION. 
The adjudication is not conclusive upon a fact which goes to defeat the juris- 


diction of the court over the bankrupt. — Jn re J. Goodfellow (Mass. D.), 3 B. 
R. 114. 


See JURISDICTION, 2; PARTNERSHIP, 5. 


ALIEN. 
An alien resident within the United States may become bankrupt. [Citing 


Judd v. Lawrence, 1 Cush. 531.] —In re J. Goodfellow (Mass. D.), 3 B. R. 114. 
See REsIDENCE. 


AMENDMENT. 
Motion that assignee amend his return in a certain respect, when nothing 

appears to show that such amendment was necessary or proper, will be dismissed. 

—In re James Kingon (N. Y. 8. D.), 3 B. R. 1138. 

See CrepiTor’s Petition, 1; InvENTORY; Proor, I. 3; II. 1. 


APPEAL. 

Appeal to Circuit Court delayed for seven weeks, held not unreasonable, not 
having operated to prejudice of the defendant. In the appeal, the error of the 
District Court must be distinctly set forth. Allegation that the prayer of the 
petition has been improperly refused, is insufficient. [Citing The Baltimore, 8 


Wall. 378.] — Littlefield v. Delaware & Hudson Canal Co. (Mass. C. C.), 4 B. 
R. 


See JurIspICTION, 3. 
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APPRAISAL. 


See Assets, 1. 


ARREST. 


A debtor was arrested and gave recognizance to appear for examination under 
Mass. laws for relief of poor debtors. Pending the examination, he filed his 
petition in bankruptey. Subsequently, charges of fraud were filed under said 
laws to prevent debtor’s discharge thereunder. Held, that such charges did not 
constitute a new suit to be stayed under § 21, and that the District Court could 
not discharge bankrupt from the arrest. [Citing Chamberlain v. Hoogs, 1 Gray, 
172; Parker v. Page, 4 Gray, 533; Stockwell v. Silloway, 100 Mass. 298.] 
—NMinon v. Van Nostrand (Mass. D.), 4 B. R. 28. 


ASSETS. 


1. If a debtor, after filing his petition and schedules, and before the first meet- 
ing of creditors and appointment of assignee, applies to the court for appraisal 
of his assets, his prayer will be refused, as the appraisal could not promote his 
discharge under § 33. —Jn re J. Frederick (Minn. D.), 3 B. R. 117. 

2. Assets in § 33 means ‘‘ The proceeds of the Bankrupt’s property in the 
hands of the assignee, and subject to be divided among his creditors.” — Jn re J. 
Frederick (Minn. D.), 3B. R. 117. Inre C. W. Webb (N. Y.S. D.), 3B. B. 
177. 

3. Certificates of stock and claims against debtors of the bankrupt which the 
evidence showed worthless, were held not to constitute assets to deprive the bank- 
rupt of right to apply for discharge after 60 days from adjudication of bankruptcy. 
[Citing In re Bellamy, 1 B. R. Sup. xiv.]—Jn re A. J. Solis (N. Y. S. D.), 3 B. 
R. 186. 

4. Levy upon and sale of a partner's interest in a firm passes only chattels 
actually seized, and not the firm’s rights of action and credits, which should be 
placed upon the schedule of assets. — Moore v. Rosenberger (Pa. E. D. C. C.), 
4 West. Jur. No. 6, p. 204. 

See AssiGNeE, III. 1; Discuarcr, 5; Assets; PartNER- 
SHIP, 4. 


ASSIGNEE. 
I. Choice, Appointment and Removal. 

1. The register may strike out a creditor’s vote for assignee upon reasonable 
cause shown, and postpone proof of his claim until the assignee is chosen. [Citing 
In re Pearson, 2 B. R. 151; In re Noble, 3 B. R. 24.] —In re A. B. Herrman 
(N. Y. S. D.), 3 B. R. 153. 

2. The Court did not approve of the appointment of an assignee who was one 
of the bankrupt’s family whose claims had been postponed by the register. [Jn 
re Powell, 2 B. R. 17, referred to.] —In re J. B. Bogert (N. Y. 8. D.), 3 B. 
R. 161. 

3. The bankrupt should not select his own assignee. The attorney of the latter 
should not be attorney of the bankrupt also. [Citing Ex parte Arrowsmith, 
14 Ves. 209; In re Bliss, B. R. Sup. xvii. ; In re Powell, 2B. R.17; Anon. 2 B. 
R. 100; Ex parte Vaughan, 14 Ves. 513.]—In re Mallory (Nev. D.), 4 B. R. 38. 
See DiscHarGE, 2; MortGaGe, 2; REGIsTEr, 2. 
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II. Powers, Rights, and Duties. 


1. To warrant proceedings by the court against an assignee for failure to make 
report as required by G. O. 28, it must be shown by at least prima facie evidence 
that he has received funds or made deposits. —In re W. F. Goodwin (N.Y. S. 
D.), 3 B. R. 106. 

2. As to rights, powers, and duties of assignees, and the power of the courts 
over them, see Jn re James Kingon (N. Y. 8. D.), 3 B. R. 113. 

3. (1) A., one of two partners, brought action in a state court against the other 
for dissolution of partnership, an account, and appointment of a receiver; and 
pending such action, the firm was adjudged bankrupt. Held, that A.’s right of 
action passed to the assignee ; that A. be ordered to execute instruments neces- 
sary to enable the assignee to prosecute said action in his own name, and that he 
be enjoined from prosecuting said action, and from interfering with property in 
hands of the receivers. — Jn re Clark and Bininger (N. Y. S. D.), 3 B. R. 128. 

(2) On the above facts, an application by the assignee that the District Court 
order the marshal to take the partnership property from the receivers of the State 
Court, was denied. [Citing Jn re Vogel, 2 B. R. 138; Peck v. Jenness, 7 How. 
612; Williams v. Benedict, 8 How. 107; Wiswall v. Sampson, 14 How. 52; Peale 
v. Phipps, 14 How. 368; Taylor v. Carryl, 20 How. 583; Freeman v. Howe, 24 
How. 450; Buck v. Colbath, 3 Wall. 334.] — In re Clark and Bininger (N. Y. 
S. D.), 3 B. R. 130. 

4. Where an appellant becomes bankrupt, his assignee may“ be substituted and 
prosecute the appeal. — Herndon v. Howard, 9 Wall. 664. 

5. A bankrupt not paying to the assignee, after demand, a sum of money set 
forth in his inventory, decreed guilty of contempt of Court, and committed for 
payment of said sum and costs. — In re Dresser (Me. D.), 3 B. R. 139. 

6. An assignee adopting lease held by the bankrupt is liable for rent on behalf 
of the estate from date of petition filed. When necessary to prevent eject- 
ment, payment may be ordered before adjudication. [Citing Jn re Merrifield, 3 
B. R. 25.] — In re Laurie (Mass. D.), 4 B. R. 7. 

See AMENDMENT; APPEAL; AssIGNEE, III.; Discnarcr, 3; MorrGace, 6; 
SET-OFF. 


III. Suits and Proceedings by and against Assignees. 

1. Where wife of a bankrupt petitioned the Circuit Court to review decision of 
District Court on claim by assignee that she held stock belonging to her husband. 
Held, that an assignee cannot recover assets from third parties by summary pro- 
ceedings, but must do so by bill in equity or suit at law; and that therefore such 
case as the present should come up by appeal, and not by petition. And said 
decision was set aside as irregular. [Citing Jn re Alexander, 3 B. R. 6.]— In re 
J. N. Bonesteel (N.Y. S. D.), 3 B. R. 127; In re L, S. Ballou (N. Y. 8. D.), 3 
B. R. 177. 

2. A. cut logs upon B.’s land of which he had a bond for a deed. The right of 
B.’s assignee and grantee to sell the logs and retain proceeds against A.’s assignee 
in bankruptcy depended upon the alleged forfeiture of said bond. — In re T. B. 
Gregg (Me. D.), 3 B. R. 131. 

8. A. having funds of B. in his hands invested them at B.’s request in certain 
stock, but taking the stock in his own name without the knowledge of B. A. 
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became bankrupt. Held, the stock passed to A.’s assignee, and B. was only a 
creditor to the value of such stock. — Ungewitter v. Von Sachs (N. Y. 8. D.), 3 
B. R. 178. 

4. Assignee must show some right to property in controversy to be admitted 
party to a suit. It is not sufficient to show an action against the principal for 
conversion, without showing that he has some right of property in the goods con- 
verted. — Gunther v. Greenfield (N. Y. Sup. Ct. 1st Dist.), 3 B. R. 179. 

5. A sale void by State laws may be set aside by the assignee. [Citing Carr 
v. Hilton, 1 Curtis, 230.] — Allen v. Massey (Mo. C. C.), 4 B. R. 75. 

6. A sheriff levied a fi. fa. on property whose owner thereafter became bank- 
rupt. The assignee seized said property which remained in the bankrupt’s pos- 
session. Held, the sheriff could not have the property restored by summary 
proceedings in a State Court, but must bring trover or appear in the Bankruptcy 
Court. — Hill vy. Fleming, 39 Ga. 662. 

7. Judgment was confessed and execution levied in preference of certain 
creditors in May, 1867. The debtor was declared bankrupt in August. Bank- 
rupt Act took effect June 1. Held, the rights of the assignee related back to 
time of judgment confessed, and he could claim the proceeds of the execution 
before final decree of State Court for distribution. [Citing Trimble’s Appeal, 6 
Watts, 133; Reigart’s Appeal, 7 W. & S. 268; In re Brown, 2 Pa. St. 463; 
Souder’s Appeal, 7 Pa. St. 503.] — In re Pavitt (Pa. S. C.), 4 West. Jour. 
295. 

See AssiGNrEE, II.; Assignment, 3; FRAUDULENT PREFERENCE, 12, 13; 
Morraace, 5, 6; Proor, I. 1; Sray or ProcEeprnGs, 2. 


ASSIGNMENT. 


1. An assignment for the benefit of certain creditors, void under the State law, 
is void against the assignee in Bankruptcy. — Jn re J. E. Broome (N. Y.S.D.), 
3B. R. 113. 

2. A general assignment by an insolvent firm of all its property for the benefit 
of creditors, is an act of bankruptcy though untainted by actual fraud. [Citing 
Langley v. Perry, 1B. R. 155; In re Randall, 3 B. R. 4; In re Goldschmidt, 3 B. 
R. 42.] — Spicer v. Ward (R. I. D.), 3 B. R. 127. 

3. The fee in land subject to easement of a public street is ‘‘ property ” under 
the Bankrupt Act of 1841; and the street bounding on water, all accretion thereto 
passes with said fee to the assignee. [Citing Banks v. Ogden, 2 Wall. 69.]— 
Kinzie v. Winston (Ill. C. C.), 4 B. R. 21. 

See Act or Bankruptcy, 1; Estopret; SET-oFF. 


ATTACHMENT. 

1. Judgment may be enforced subequent to bankrupt’s discharge, against his 
property attached more than four months before proceedings in bankruptcy 
begun. — Bates v. Tappan (Mass. S. C.), 99 Mass. 376. 

2. An attachment on mesne process held April, 1867, held, to be dissolved 
under § 14. [Citing Hutchins v. Taylor, 5 Law Rep. 289; Swan v. Little- 
Jield, 4 Cush. 574; Curtis v. Barnum, 25 Conn. 370.] — Corner v. Mallory, 31 
Md. 468. 
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3. An attachment more than four months before commencement of bankruptey 
proceedings is valid ; and § 14 is equivalent to an express provision to that effect, 
Such attachment may be enforced by judgment, and State courts have jurisdiction 
therefor. [Citing Davenport v. Tilton, 10 Met. 320; Kittredge v. Warren, 14 N, 
H. 509; Kittredge v. Emerson, 15 N. H. 227; Franklin Bank y. Batchelder, 23 
Me. 60.] — Leighton v. Kelsey, 57 Me. 85; Perry v. Somerby, ib. 552. 

See III. 6; Lien; Sray or ProceepinGs, 3. 


ATTORNEY. 
See Assignee, I. 3. 


BANKRUPT ACT. 


(Act of March 2, 1867.) 


§ 1.— Conression OF JUDGMENT, 2; CreEDITOR’s Petition; District Court, 
1, 2; FraupULENT PREFERENCE, 8; INJUNCTION ; JUDGMENT ; JURISDICTION, 
1; Assets; Petition, 1; Priority, 4; Reaister, 2. 


§ 2.— AppraL; Assicner, III. 1; Cirrcurr Court; Districr Court, 1; In- 
JUNCTION, 1; JURISDICTION, 3; 1. 


§ 4.— ApsupicaTion; Proor, II. 2; Reaisrer, 2, 3. 
§ 5. — Reaister, 3. 
§ 7. — Examination ; WITNESS. 
§ 8. — Petition, 1. 


§ 10. Petition, 2. 
§ 11. Atren; Assets, 4; FraupuLENT PREFERENCE, 17 ; INsotvency, 1, 3-5; 


INVENTORY ; RESIDENCE. 
§ 12. — 4. 
§ 13. — AssiGneB, I. 

§ 14. — Assets, 4; Assianerg, II. 3, 6; III.; Assignment, 3; ATTACHMENT; 
ConstituENcy; DiscuarGre, 2, 4; Exemprep Property; FRAUDULENT 
PREFERENCE, 13, 16; INVENTORY; JURISDICTION, 1; Lien, 1-3, 5, 6; 
MorrGaGe; Priority; Proor, I. 4; Stay or ProceeprnGs, 2, 3. 

§ 15.— Assicnzg, IT. 2, 4, 6; III. 2, 4, 5; Fravputenr Prererence, 13; 

JURISDICTION, 1. 
§ 16. — Assieneg, IT. 2-4; III. 4-6; FraupuLent Prererence, 18. 
§ 17. — AssiGnex, II. 1, 2. 
§ 18. — AMENDMENT; AssIGNEE, I. 3; II. 2. 
§ 19. —Cuamperty; Commerciat Paper, 4, 5; Crepiror’s Petition, 2; 
JUDGMENT ; PartTNERSHIP, 4; Proor, I. 
§ 20.—Exxncution; JupGment; Lien; 3, 6; Prioriry, 1, 3; 
Proor, I. 10; Register, 3; SET-oFr. 

§ 21.— Arrest ; ATTACHMENT, 1; FRAUDULENT PREFERENCE, 8; Proor, I. 5, 
6, 10; Ser-orr, 2; Srare Court; State Law; Stray or Proceep- 
INGS. 

§ 22. —Burpen or Proor; Caamrerty; Proor, I. 7; IL. 1; 
1. 
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§ 23. — Assignez, I. 1; Frauputenr Prererence, 1, 9; Proor, I. 1; 
SURRENDER. 
§ 24.— Proor, II. 1. 
§ 26. — Assianez, II. 5; Discuarcr, 9; Evipence; Examination; 
ISTER, 3. 
§ 27. — Discnarce, 3; Partnersuip, 4; Proor, I. 7; Waces. 
§ 28. — Discuarce, 3, 6; Frees, 1; WaGEs. 

§ 29.—Assrrs, 3; Booxs or Account; ConceaLMENT or Assets; 
CHARGE, 1, 2, 4, 5, 7; ExaminaTIon, 3; FRAUDULENT PREFERENCE, 10, 18; 
SPECIFICATION ; TRADER. 

§ 33. — Assets; Commercial Paper, 5; Discuarce, 9; Stay or ProceEp- 

InGs, 4. 
§ 34. — ATTACHMENT, 1; CoNCEALMENT or AssETS; JURISDICTION, 2; SPECI- 
FICATION; StaTE Court, 2; Stay OF PROCEEDINGS, 3. 

§ 35. Assianer, III. 7; AsstiGNMENT, 1; Conression or JUDGMENT; Fraup- 
ULENT PREFERENCE; INSOLVENCY; MortGaGE; SUFFERING PROPERTY TO 
BE TAKEN; SURRENDER. 

§ 36. —CorporaTION, 1; PARTNERSHIP. 
§ 37. —CorporarTIon, 2. 

§ 39. — Acr or Bankruptcy; Books or Account, 2; ComMERcIAL Paper, 
1, 3, 6; Creprror’s Petition, 2; Discontinuance: Fees, 1; Fraupvu- 
LENT PREFERENCE, 1, 6, 12, 18; Insotvency, 1, 3-5; MortGaGe, 2; 
PartnersuipP, 4, 5; PetiTion, 2; Proor, I. 1, 10, 11; Set-orr, 1; Surrmr- 
ING PROPERTY TO BE TAKEN, 2; SURRENDER. 

§ 40. — MarsHat. 
§ 42.—Crepiror’s Petition, 3; Stay or Proceeprines, 5. 
§ 44. FRAUDULENT PREFERENCE, 17; INDICTMENT. 
§ 47. — Fess, 2. 
§ 50.— ATTACHMENT, 2; BankRUPpT ACT, WHEN IT TAKES EFFECT; FRavup- 
ULENT PREFERENCE, 16; JuRispIcTION, 4; Priority, 3. 


(Amendments of July 27, 1868, and July 14, 1870.) 
DiscuarGeE, 8. 


Bankrupt ACT, WHEN IT TAKES EFFECT. 

State insolvent laws were superseded June 1, 1867, by the Bankrupt Act. — 
Thornhill v. Bank of Louisiana (La. D.), 3 B. R. 110; Martin v. Berry, 37 Cal. 
208. 
See Priorrry, 3. 

Bankruptcy, Act or, SEE Act or BANKRUPTCY. 


Books or Account. 
1. Bankrupt merchants will be refused discharge if they have omitted to keep a 
cash account. [Citing Jn re Solomon, 2 B. R. 94; In re Gay, 2 B. R. 114; In 
re Littlefield, 3 B. R. 13.] —In re G. S. Bellis (N. Y. 8. D.), 3 B. R. 124. 
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2. Where a trader sold out his business in June, 1867, subsequently made 
some small purchases and sales, and in February, 1868, filed his petition, held, 
that neglect to keep books of account while trader, and afterward, prevented his 
discharge. Semble, that buying on credit with intent to sell again at profit consti- 
tutes a trader. (Citing Jn re Waite, 3 B. R. 3.] —Inre Tyler (Mass. D.), 4B, 
R. 27. 

See SPECIFICATION. 


Burpen oF Proor. 


A claim postponed by the register till after election of assignee, and again 
presented, must be treated in all respects as if not before presented and post- 
poned. Postponement does not take the burden of proof from a party objecting 
to the claim. — In re A. B. Herrman (N. Y. 8. D.), 3 B. RB. 161. 


CHAMPERTY. 


Champertous agreement between a creditor and his solicitor to prosecute a 
claim against a bankrupt, constitutes no defence to the claim. [Citing Hall y. 
Gird, 7 Hill, 586; Boone v. Chiles, 10 Pet. 179; Hilton v. Woods, 36 L. J. N.S, 
Ch. 941.] —Jn re R. Lathrop (N. Y. 8. D.), 3 B. R. 105. 


Crrcuir Court. 


1. Where a bankrupt petitioned the Circuit Court for a review of adjudication 
of bankruptcy, and obtained an injunction from a State Court restraining creditors 
from continuing proceedings in bankruptcy, and the creditors thereupon moved 
the Circuit Court for a writ of prohibition under the Judiciary Act of 1789, 
directed to the State Court. Held, the Court could grant such writ only when 
necessary for exercise of its jurisdiction, which being in this case by § 2, revisory 
only, was not interfered with by action of the State Court. [Citing Ex parte 
Christy, 3 How. 292.]— In re Bininger (N. Y. 8. D. C. C.), 3 B. R. 121. 

2. On the above facts, the creditors petitioned the Circuit Court to require the 
debtor to elect whether he would prosecute his petition of review, or his action in 
the State Court, and that unless he abandoned such action, to dismiss his petition. 
Held, that misconduct of the debtor, which in no way interfered with the Circuit 


Court, was no ground of dismissal. Jn re Bininger (N. Y.S. D.C. C.), 3B. 
R. 122. 


See ApreaL; AssiIGNEE, III. 1; District Court, 1, 2; Jurispicrion, 3. 


CoMMERCIAL Paper. 


1. A trader who has suspended and not resumed payment of his commercial 
paper within fourteen days, though suspension was not fraudulent, has committed 
an act of bankruptcy. [Citing Jn re Wells, B. R. Sup. xxxvii.] In re S. T. 
Smith (N. Y. N. D.), 3 B. R. 98. 

2. A promissory note given by a husband to his wife on account of the use of 
her separate estate during the preceding seven years, is void by the laws of Mis- 
sissippi as to creditors existing at the date of its execution. — Gillespie v. Mc- 
Knight (Miss. S. D.), 3 B. R. 117. 

3. (1) There can be no tender to petitioners who set forth a debt and pray adjudi- 


cation of bankruptcy. The Court cannot presume the petitioners to be the only 
creditors. 
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(2) In Oregon, acceptance of the note of a third party is not payment of the 
debtor’s note, unless expressly so agreed. Without such agreement, payment is 
conditional upon the notes being collectible. 

(3) Agreement to receive notes in payment if collectible, binds the creditor to 
sue upon them if necessary. If they turn out worthless the petitioners should so 
state by way of replication to debtor's plea of payment of their claim. — Jn re 
L. H. Ouimette (Oreg. D.), 3 B. R. 140. 

4, A note was given March 18, 1861, in North Carolina, for ‘‘ two thousand dol- 
lars, current money of the State,” payable three years after date. Held, the note 
was payable in lawful money of the United States, and not in State Treasury 
notes. [Citing Thorington vy. Smith, 8 Wall. 1.]—JIn re Whittaker (N.C. D.) 
4B. R. 41. 

5. A. purchased claims of creditors against a firm, and paid with his notes in- 
dorsed by the firm. The principal defaulted and the liability of the indorsers 
became fixed. One of the indorsers became bankrupt, having no assets. Held, 
the creditors in receiving the notes extinguished the firm debt. And though the 
liability of the indorsers had become fixed, they were not liable as principal 
debtors until judgment of court, and the creditors could not object to the bank- 
rupt’s discharge. — In re Loder (N. Y. S. D.), 4 B. R. 50. 

6. (1) A trader must buy as well as sell. A person who dresses for the market, 
lumber grown on his own land, is a manufacturer. 

(2) Commercial paper includes accommodation notes, notes for a loan of money, 
and all paper of the class which commerce introduced, and deals in. [Citing Jn 
re Lowenstein, 2 B. R. 99; In re McDermott Patent Bolt Manuf. Co., 3 B. R. 33; 
Inre Heinsheimer, 3 B. R. 42; In re Nicodemus, 3 B. R. 55; In re Hollis, 3 B. R. 
82.] — In re Chandler (Mass. D.), 4 B. R. 66. 

See FRAUDULENT PREFERENCE, 11; Proor, I: 8. 


CONCEALMENT OF ASSETS. 


Sect. 34 does not prevent creditor from setting up fraudulent concealment of 
assets in answer to plea of discharge in bankruptcy, in a State Court. — Perkins 
v. Gay, (O. Sup’r. Ct.), 3 B. R. 189. 


CONFESSION OF JUDGMENT. 


1. A power of attorney to confess judgment given by a firm having reason to 
believe itself insolvent, is a preference, and the firm cannot aver no preference was 
intended. — Campbell vy. Traders’ Nat. Bank (Ill. N. D.), 3 B. R. 124. 

2. Confession of judgment upon an insufficient statement of facts from which 
the indebtedness arises, is voidable only as to creditors who have a lien on the 
property sought to be affected; and as to such creditors is prima fucie fraudulent 
only. The District Court may enjoin a creditor from enforcing his lien against 
the bankrupt in a State Court, but cannot set aside a sale under process of the 
State Court enforcing such lien. (Citing Miller v. Earle, 24 N. Y. 110; Lee 
v. Figg, 37 Cal. 328.] — In re Fuller (Oreg. D), 4 B. R. 29. 

See III. 7; FravpuLent Prererence, 11; Surrertnc Property 
TO BE TAKEN, 1. 

ConsTITUTIONALTY. 

The provision in § 14 of the Bankruptcy Act adopting the exemptions of the 

State laws is not unconstitutional. — In re Beckerford (Mo. C. C.), 4 B. R. 59. 
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Contempt oF Court. 


See Assicneg, II. 5. 


CorPORATION. 


1. Forfeiture of charter by an insolvent bank does not affect the jurisdiction of 
the U. S. Bankruptey Court, which will lay hold of the bank assets and distribute 
them according to the provisions of the Bankrupt Act. It is the duty of the 
president and directors in such case to surrender the bank assets to the Court. — 
Thornhill vy. Bank of Louisiana (La. D.), 3 B. R. 110. 

2. ‘* Majority of the corporators” in § 37, signifies majority in interest. A 
petition filed by an officer of a corporation, without authority of a majority of 
corporators is void and incapable of ratification. — In re The Lady Bryan Mining 
Co. (Nev. D.), 4 B. R. 36. 

Costs. 


See 6; FraupULENT PREFERENCE, 13; MorraaGe, 4. 


Crepitor’s Petition. 

1. The Court has at all times full control over proofs of claims, and may allow 
amendments and supplemental proofs to be filed at any stage of the proceedings. 
— (Citing In re Putterson, 6 I. R. R. 27; Inre Brand, 3 B. R. 85; In re Lowere, 
61. R. R. 115; In re Mysick, 3 B. R. 38]; In re H. B. Montgomery (N. Y. 8S. 
D.), 3 B. R. 108. 

2. A creditor can file petition for adjudication of bankruptcy against debtor, 
though the debt is not yet due. —[Citing Ex parte Tower, 5 Law Reg. 214]; 
Linn vy. Smith (Mich. E. D. C. C.), 4 B. R. 12. 

3. Where a creditor filed his petition against the debtor and failed to appear 
on the return day, and another creditor subseqently petitioned that the debtor 
might be adjudged bankrupt on the jirst petition. Held, the second application, 
not having been made on the return day, must be dismissed, and the creditor 
begin anew. — In re Olmsted (N. Y. E. D.), 4 B. R. 71. 

See Crrcurr Court, 2; Commerciat Paper, 3; JURISDICTION, 2; PETI- 
TION; Proor, I. 10; Stay or Proceeprxes, 5. 


DIscHarGE. 


1. (1) That a bankrupt permitted and caused loss, waste and destruction of his 
estate before filing his petition, is no ground for refusing discharge. 

(2) That a debtor bought goods for which he knew he was unable to pay, will not 
prevent discharge. — In re W. M. Rogers (Mass. D.), 3 B. R. 139. 

2. Omission by assignee to publish notice of his appointment is not a valid 
cause for refusing bankrupt’s discharge. — In re W. S. Strachan (U.S. S. C. New 
Mex.), 3 B. R. 148. : 

3. The assignee should give notice of the general meeting to every creditor, 
and the register should see that the assignee performs his duty. Omission thereof 
may deprive the bankrupt of his discharge. —In re M. N. Bushey (Penn. E. D.) 
3 B. R. 167. 

4. Where a bankrupt dies before taking the oath of § 29, a discharge cannot 
be granted. —Jn re Gunike (Ill. N. D.), 4 B. R. 23. 

5. Property acquired by gaming is assets, and its loss by gaming will prevent 
discharge. — In re Marshall (Mass. D.), 4 B. R. 27. 
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6. All costs under bankrupt’s petition for discharge, are to be paid by assignee 
out of the bankrupt’s funds, when there is no opposition to the discharge. — In re 
M. Olds (Mich. W. D.), 4 B. R. 37. 

7. Omission of a creditor’s name from the schedule by a bankrupt must be 
fraudulent, and must be so pleaded, to prevent discharge. — Payne v. Able (Ky. 
C. C.), 4 B. R. 67. 

8. Petition against debtor was filed June 24, 1869. He was adjudged bank- 
rupt and had no assets. Held, that under Act of July 14, 1870, amending 
Bankrupt Act, he should be discharged from all debts contracted prior to Jan. 1, 
1869, and existing June 24. — Jn re Seay (Tenn. D.), 4 B. R. 82. 

9. (1) A debt fraudulently contracted, though judgment has been obtained 
thereon is not discharged by bankruptcy proceedings. [Citing Ez parte Rosenfield, 
16 Am. Law Reg. 618; Ex parte Patterson, 1 B. R. 58; Ex parte Wright, 2B. R. 
14, 57; Ex parte Bashford, 2 B. R. 22; Ex parte Potts, 2B. R. 17; Ex parte 
Clark, 2 B. R. 44; Ex parte Doody, 2 B. R. 74; Ex parte Stokes, 2 B. R. 76; 
Ex parte Sutherland, 17 Am. Law Reg. 39.] 

(2) The U. S. Courts cannot prevent State authority enforcing such judgment. 
[Citing Ex parte Devoe, 2B. R. 11; Ex parte Pettes, 16 Am. Law Reg. 695.] — 
Ex parte Winternitz (Pa. C. P.), 4 West. Jur. 263. 

See Assets, 1,3; Books or Account; CommerctaL Paper, 5; Conceat- 
MENT OF AssETS; EXAMINATION, 3; FRAUDULENT PREFERENCE, 10; INVEN- 
TORY ; JURISDICTION, 2; Lien, 5; ParrNnersuip, 3; Stare Court, 2; Stay 
oF PROcEEDINGS, 1, 3. 


DIscONTINUANCE. 
A petitioning creditor may discontinue proceedings before adjudication of 
bankruptcy without notice to other creditors. The petitioning creditor and the 


debtor are the only parties. — Jn re Camden Rolling Mill Co. (N. J. D.), 3 B. 
R. 146. 


District Court. 

1. Interference with the District Court’s administration of a bankrupt estate, 
or with the execution of its decrees, is no interference with the jurisdiction of 
the Cireuit Court, which can make no orders for specific execution of the decrees 
of the District Court. — Jn re A. Bininger (N. Y. 8S. D. C. C.), 3 B. R. 121; In 
re A. B. Clark (N. Y. S. D. C. C.), 3 B. R. 122. 

2. The summary jurisdiction granted by § 1 to the District Courts, is exclusive. 
In re A. B. Clark (N. Y. S. D. C. C.), 3 B. R. 122. 

3. The District Court has no power under the Bankruptcy Act to enjoin, or in 
any way interfere with, parties, proceedings, or process of a State Court. [Citing 
Ex parte Campbell, B. R. Sup. xxxvi.; Clarke v. Rist, 3 McLean, 494; In re 
Burns, 7 Am. Law Reg., N.S. 105; Atkinson v. Purdy, Crabbe, 557.] — Clark 
v. Bininger (Sup. Ct. N. Y. City), 3 B. R. 129. 

See Assicneg, III. 1; Conresston oF JuDGMENT, 2; FRAUDULENT PRE- 
FERENCE, 8; JUDGMENT; JURISDICTION, 1; ReGIsTER, 2; State Courts, 1. 


Where a general assignment for the benefit of creditors was made by an insol- 


vent firm, it was held, that the creditors treating with the assignee and the insolvent 
VOL. V. 34 
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firm, and delaying for seventeen days after said assignment to file petition, were 
not thereby estopped from proceeding against the firm in bankruptcy. — Spicer 
v. Ward, 3 B. R. 127. 


EVIDENCE. 


1. A witness need not answer a question which does not relate to a fact in 
issue, or which he swears would tend to degrade or criminate him. —Jn re H, 
Lewis (N. Y. S. D.), 3 B. R. 153. 

2. A witness cannot refuse to answer questions concerning his dealings with 
the bankrupt, on the ground that his answers may furnish evidence against him 
in a civil suit brought, or to be brought, by the assignee. — In re Fay (Mass. D.), 
3 B. R. 163. 

8. The bankrupt was obliged to testify whether he had lost money at games of 
chance, though the answer might criminate him. — In re Richards (N. Y. 8. D.), 
4B. R. 25. 

4, Witness, who had purchased claims against a bankrupt estate, was obliged 
to testify as to whom he obtained purchase money from, though he stated it was 
not from the bankrupt. — Jn re Lathrop (N. Y. S. D.), 4 B. R. 93. 

See ExaMINATION; SPECIFICATION; WITNESS. 


EXAMINATION. 

1. The wife of a bankrupt may be compelled to attend and submit to examina- 
tion, and is punishable for contempt if she refuses to answer.—Jn re S. D. 
Woolford (N. Y. S. D.), 3 B. R. 113. 

2. A debtor may be examined after petition filed and before adjudication of — 
bankruptcy, and be compelled to testify concerning his estate, &c., though he 
may thereby criminate himself. — In re J. E. Bromley (Ty. of Utah, U. 8. S. C.), 
3B. R. 169. 

3. Under an application for examination of the bankrupt, not in writing nor 
under oath nor with affidavit of good cause, an order therefor may be granted at 
the discretion of the register. Time for such examination does not expire with 
bankrupt’s application for discharge. [Citing Jn re Adams, 2 B. R. 35; In re 
G. Brandt, 2 B. R. 109; In re Lanier, 2 B. R. 59; In re McBrien, 2 B. R. 73.] 
—Inre A. J. Solis (N. Y. 8. D.), 4 B. R. 18. 

4. Objections of bankrupt to examination concerning his wife’s property ; and 
of wife concerning her private business, overruled. — Jn re Craig (N. Y. S. D.), 
4B. R. 50. 

5. A creditor is entitled to an order for examination of the bankrupt (Form 45). 
— In re Belden (N. Y. 8. D.), 4 B. R. 57. 
See Evipence; ReaisTer, 3; WITNEss. 


EXEcUTION. 

By an Illinois statute, in the case of distress for rent, the amount due is 
assessed by the Court, and certified to the officer making the seizure. Held, that 
such certificate, being in the nature of final process, creates a valid lien against 
an estate becoming bankrupt subsequent to the issue thereof, and that seizure 
under the distress warrant and before issue of such certificate, being in the nature 
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of mesne process, creates no such lien. [Citing O'Hara v. Jones, 46 Ill. 288; 
Rogers v. Dickey, | Gil. 636; Peck v. Jenness,7 How. 612.] — In re Joslyn, (IL 
N. D.), 3 B. R. 118. 


EXEMPTED PROPERTY. 

1. Allowance by the assignee of a certain sum exempted by the State laws, to 
the members of a bankrupt firm, out of the partnership assets, although a partner 
strictly has no individual property therein, is lawful when there are no personal 
assets. — In re B. F. Young (Mo. E. D.), 3 B. R. 111. 

2. Homestead claimed under a State law passed subsequent to 1864, cannot be 
allowed. — In re D. R. Asken (Ga. N. D.), 3 B. R. 142. 

3. A bankrupt partner is entitled to homestead or a sum allowed in lieu thereof 
by State law, out of partnership funds, when he has no individual assets. [Cit- 
ing Radcliff v. Wood, 25 Barb. 52; In re Young, 3 B. R. 111.]—In re Rupp 
(O. N. D.). 4 B. R. 25. 


FEEs. 

1. Proceedings in bankruptcy being for the common benefit of all creditors, 
counsel fees incurred by one creditor for the institution thereof, may be charged 
upon the fund in the hands of the assignee. [Citing In re Williams, 2 B. R. 28; 
In re Waite, 2 B. R. 146; In re Schwab, 2 B. R. 155; In re Mitteldorfer, 
3B. R. 1; Ez parte Platt, 2 Wall. 453.] — In re N. Y. Mail Steamship Co. (N.Y. 
§. D. C. C.), 3 B. R. 155. 

2. Fees were allowed as follows: each square of eight lines, first time, one 
dollar ; each subsequent insertion fifty cents per square. — In re W. Downing 
(Mo. E. D.), 3 B. R. 181. 


FRAUDULENTLY OBTAINING Goops. — See INDICTMENT. 


FRAUDULENT PREFERENCE. 


1. A creditor who aceepts a preference, having reasonable cause to believe the 
debtor insolvent, may surrender property received, and prove his debt against 
the estate in bankruptcy. — In re H. B. Montgomery (N. Y. S. D.), 3 B. R. 97. 

2. A firm having notes overdue, with no means to meet them, obtained loans 
for that purpose from the sureties on said notes, and gave notes for said loans 
secured by mortgage of all the firm stock. Held, that the sureties had reason- 
able cause to believe the firm insolvent and the mortgage was a fraudulent prefer- 
ence and void. — Scammon v. Cole (Me. D.), 3 B. R. 100. 

3. Where a person suspects the solvency of his debtor and obtains security, 
and the debtor is in fact insolvent, such security is void. — Campbell v. Traders’ 
Nat. Bank (Ill. N. D.), 3 B. R. 124. 

4. Semble, that if an insolvent debtor made a conveyance, though in ignorance 
of his insolvency he would commit a technical fraud upon his creditors. — Jn re 
R. A. Adams (Mass. D.), 3 B. R. 139. 

5. Transfer of a bond and mortgage and promissory notes to the holder of 
debtor’s check, if not in the ordinary course of business is prima facie fraudulent. 
— Collins v. Bell (N. Y. S. D.), 3 B. R. 146. 

6. (1) A payment or pledge by a debtor as well as a sale, assignment, &c., if 
not in the usual and ordinary course of business, is prima facie fraudulent. 

(2) An insolvent debtor who gives a mortgage of his stock to a creditor cannot 
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aver that his intent was only to gain time and not to give a preference. [Citing 
Farrin vy. Crawford, 2 B. R. 182.] — Driggs v. Moore (Mich. E. D.C. C.) 3B, 
R, 149. 

7. An insolvent debtor is a trustee for his creditors, and a preference given with 
a belief of insolvency is void. (Citing Jn re Gay, 2 B. R. 116; Lewis v. Rosen- 
ham, 2 B. R. 145; Langley v. Perry, 1B. R, 155.]— In re L. J Doyle (R.1.D.), 
3 B. R. 158. 

8. Action by A. against B., on a book account with attachment thereunder, 
B. brought a suit in assumpsit against A., with no attachment. Subsequently 
they entered into an agreement by which all claims and set-offs in the second 
action should be entered in the first suit, whereby A.’s set-off or claim would be 
protected by the attachment. Soon thereafter B. was adjudged bankrupt in in- 
voluntary proceedings. eld, the Court would enjoin the use of the agreement, 
but could not withdraw the action from the State to the District Court or enjoin 
A. from proceeding in the State Court, as A. had not proved his claim. But if 
the State Court should allow proof of claims against rights of creditors, the 
remedy is by writ of error to United States 8. C. — In re Rosenberg, 2 B. R. 81; 
Samson vy. Burton (Vt. D.), 4 B. R. 1. 

9. Creditors took security within four months of filing petition by debtor. On 
suit to avoid security, but before trial, the creditors gave up their security and 
proved their debts. Claims were disallowed as the creditors had accepted a 
fraudulent preference. — Phelps vy. Stearns (Me. Dist.), 4 B. R. 7. 

10. The fraudulent conveyance of § 29, which prevents discharge, must by 
§ 35 be within four or six months of filing the petition. — Jn re R. H. Freeman 
(N. Y. S. D.), 4 B. R. 17. i 

11. A note with warrant of attorney to confess judgment was given by a 
debtor a year before petition filed, to a creditor who had reasonable cause to 
believe the debtor insolvent. A month before such proceedings, the creditor 
entered judgment and execution was issued. Held, the note and warrant were 
merely evidence of indebtedness, and the judgment and execution not being four 
months before filing petition, were void. — Jn re ‘Terry (Wisc. D.), 4 B. R. 33. 

12. A declaration on a fraudulent preference must aver that the same took 
place within four months of filing the petition. The second clause of § 35 
refers to purchases by one having no claim against, and under no liability for, 
the bankrupt. The fraudulent transfer and preference of § 39, are subject to 
the limitation of § 35.— Bean v. Brookmire (Mo. C. C.), 4 B. R. 57; 8. ¢., 
4 West. Jur. 392. 

13. A creditor obtained judgment against a debtor in a State court for a cer- 
tain sum of money, a portion of which being absorbed by costs and fees, the 
remainder only came to the creditor’s hands. This turning out a fraudulent 
preference, it was held, that the assignee was entitled to recover from the creditor 
the amount he had received and the sums expended for costs and fees. — Street v. 
Dawson (Md. C. C.), 4 B. R. 60. 

14. A fraudulent preference affects the whole of a single debt, though the 
property received be less in value than the debt. If there are distinct debts, 
that only will be disallowed on which a preference has been taken. [Citing Secor 
v. Sturgis, 16 N. Y. 548; Sweeny v. Dougherty, 23 Iowa, 291.]— Jn re Richter 
(1. C, C.), 4 B. R. 67. 
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15. Conveyance to a creditor, by a debtor insolvent or in contemplation of in- 
solvency, within four months of the filing of the petition by or against him, if not 
in accordance with the usual and ordinary course of business of the debtor, is 
prima facie fraudulent. [Citing Nary v. Merrill, 8 All. 451; Metcalf v. Munson, 
10 All. 491; Jn re Dibble, 2 B. R. 186; Coburn v. Proctor, 15 Gray, 38.]— 
Scammon v. Cole (Me. D.), 3 B. R. 100. 

16. Property conveyed by a debtor in fraud of his creditors prior to passage of 
the Bankrupt Act, is, after adjudication of bankruptcy and appointment of as- 
signee, vested in such assignee. [Citing Reavis v. Garner, 12 Ala. 661.]— 
Goodwin v. Sharkey (N.Y. C. P.), 3 B. R. 138. ; 

17. (1) Indictment for disposing of chattels obtained on credit and unpaid for, 
&c., with intent to defraud a certain creditor, is bad; the intent must be to 
defraud creditors generally. 

(2) Absence of allegation that the defendant took the oath of allegiance, is no 
ground of demurrer to a count. — United States v. H. Clark (Mass. C. C.), 4 B. 
R. 14. 

18. Instructions to the jury that (1) if a sale was not in the bankrupt’s ordi- 
nary and usual course of business, it was fraudulent; and (2) that the second 
vendee’s knowledge that a sale was not in the regular and usual course of business 
affects such vendee with the fraud of the first vendor, are erroneous. (1) Such 
sale is only prima facie fraudulent; (2) the second vendee must be actually cog- 
nizant of fraud in the first vendor, or at least have reasonable cause for such 
knowledge. — Babbitt v. Walbrun (Mo. C. C.), 4 B. R. 30. 

19. (1) It has generally been held that preferences are valid, if four months 
before petition filed. [Citing Metcalf v. Munson, 10 All. 491; Naryv. Merrill, 
8 All. 451; Bean v. Brookmire, 4 B. R. 57.] —But semble, that § 39 makes siz 
months the limitation, so far repealing § 35. 

(2) A. lent money to B., an insolvent trader, receiving B.’s note and mortgage 
of whole stock therefor. The money was used by B. to pay a pre-existing debt to 
C. Held, A. knowing a preference was intended, his security was void. If the 
creditor C. were ignorant of the transaction he could retain the money paid by 
B. [Citing Crafts v. Belden, 99 Mass. 535.] — In re Butler (Mass. D.), 4 B. R. 
91. 

See Assicnee, III. 7; AsstGNMENT, 1; ConFEssION OF JUDGMENT; Mort- 
GAGE, 2,4; Proor, I. 1; Petition, 1; Stare Law; SurRENDER. 


GENERAL ORDERS. 


XIII. — See Marsuat. 
XXVIII.—See Assicneg, II. 1. 


INDICTMENT. 


To give the court jurisdiction, an indictment for fraudulently obtaining goods 
on credit, &c., must set forth a petition in bankruptcy filed by a creditor to be 
named, with the amount of his debt, the alleged cause of bankruptcy, and the 
adjudication. In setting forth the offence, the goods obtained should be accu- 
rately described; also the word ‘* feloniously ” should be omitted, as the offence 
is a misdemeanor. (Citing Reg. v. Lands, 33 Eng. L. & E. 536; Reg. v. Ewing- 


XUM 


§22 DIGEST OF CASES IN BANKRUPTCY. 


ton, 41 Eng. C. L. 319; Rex v. Jones, 24 id. 71; Reg. v. Boyd, 5 Cox, 502.)— 
United States v. Prescott (Wis. D.), 4 B. R. 29. 
See FRauDULENT PREFERENCE, 17. 


INJUNCTION. 

1. An injunction having been improperly issued, the Circuit Court allowed the 
petition for the same to be amended without dissolving the injunction. Jn re 
Bloss (Mich. C. C.), 4 B. R. 37. 

2. Where a creditor knew or believed that an injunction was about to issue, 
restraining him from certain acts, and he thereupon with advice of counsel, 
avoided service and did such acts, he was held guilty of contempt. (Citing 
Hawley v. Bennett, 4 Paige, 163; Skip v. Harwood, 3 Atk. 564; Hearn v. Ten- 
nant, 14 Ves. 136; Kimpton v. Eve, 2 V. & B. 349; Vansandau v. Rose, 2 Jac. 
& W. 264; Hull v. Thomas, 3 Edw. Ch. 237; Waffle v. Vanderheyden, 8 Paige, 
45; Haring v. Kauffinan, 2 Beay. 399.] —In re Feeny (Me. D.), 4 B. R. 70. 

See Arrest; AssiGNer, II. 3; ConrEession OF JUDGMENT, 2; DISCHARGE, 
9; FRAUDULENT PREFERENCE, 8; Stay OF PROCEEDINGS, 2. 


INSOLVENCY. 


1. ‘* Insolvency ” applied to traders signifies inability to pay debts in the ordi- 
nary course of business, without reference to future probability or even certainty 
of payment in full, on winding up their affairs. [Citing Jn re Gay, 2 B. R. 116; 
Graham v. Stark, 2 C. L. N. 73.]—JIn re A. B. Clark (N. Y. 8. D.), 3 B. 
R. 99. 

2. The actual belief of the creditor as to the debtor’s insolvency is immaterial 
if he had reasonable cause to believe the debtor insolvent. [Citing Coburn v. 
Proctor, 15 Gray, 38.] — Scammon v. Cole, 3 B. R. 100. 

3. Inability in a trader to pay in the regular course of business one note over- 
due, is insolvency. [Citing Jn re Dibble, 2 B. R. 186.]— Scammon v. Cole (Me. 
D.), 3 B. R. 100. 

4. Insolvency in traders is inability to pay debts in the ordinary course of 
their business. — Campbell v. Traders’ Nat. Bank (Ill. N. D.), 3 B. R. 124. 

5. Inability to pay debts in the ordinary course of business constitutes insol- 
vency in a trader. [Citing Thompson v. Thompson, 4 Cush, 127; Lee v. Kilburn, 
3 Gray, 594; Shone v. Lucas, 3 Dowl. & R. 218; Bayly v. Schofield, 1 M. & S. 
838.] — Hardy v. Bininger (N. Y. S. D.C. C.), 4 B. R. 77. 

See FRAUDULENT PREFERENCE, 4. 


INVENTORY. 
If a bankrupt omits to include in schedule B an estate in expectancy, his 
discharge will be withheld till the schedule is amended. — Jn re F’. F. Connell 
(N. Y. 8. D.), 3 B. R. 113. 
See PARTNERSHIP, 3. 


JUDGMENT. 
(1.) The District Court cannot go behind the judgment of the State Court. 
The judgment should be reviewed by writ of error in the court where ren- 
dered. [Citing Jn re Campbell, B. R. Sup. xxxvi.; Jn re Burns, B. R. Sup. 
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(2.) Proofs claiming a lien against an entire estate are not vitiated though the 
lien cover but part thereof. — Brown v. Harding (Va. D.), 4 B. R. 10. 

See III. 7; Discnarce, 9; FraupuLent 11; 
Priority, 2, 4; Proor, I. 5, 6. 


JURISDICTION. 

1. The property of a partnership being in custody of a receiver appointed by 

a State court, in an action between partners for dissolution and an accounting, 
pending which, the firm was adjudged bankrupt. Held, that the Bankruptcy Act 
does not constitute the District Court the only forum where distribution of 
the debtor’s property can be consummated, and that the above Court could not 
oust the jurisdiction of the State court. [Citing Sedgwick v. Minck, 1 B. R. 
204; Sedgwick v. Place, 1 B. R. 204; In re Campbell, 7 Am. Law Reg. 100; In 
re Burns, 7 Am. Law Reg. (N. 8.) 105; Hawkin’s Appeal, 8 Am. Law Reg. 205; 
Taylor v. Carryl, 20 How. 584; Ex parte Allen, 1 N. Y. Leg. Obs. 115; Clarke 
vy. Rist, 3 MeL. 494; Sullivan v. Hieskell, Crabbe, 525; In re Dudley, 1 Penn. L. 
J. 302; Atkinson v. Purdy, Crabbe, 551; Ez parte Donaldson, 7 Am. Law Reg. 
213; In re Smith, 1 B. R. 169; In re Hill, 2 B. R. 53; Langley v. Perry, 2 B. 
R. 108; Farrin v. Crawford, 2 B. R. 181; In re Marks, 2 B. R. 175; In re Hazle- 
ton, 2 B. R. 12; Diggs v. Wolcott, 4 Cranch, 179; Peck v. Jenness, 7 How. 612.) 
— Clarke v. Bininger (Sup’r Ct. N. Y. City), 3 B. R. 129; s.c. 9 Am. Law Reg. 
304. 
2. Absence of certain jurisdictional averments in the petition is no ground for 
setting aside adjudication of bankruptcy. Want of jurisdiction is a reason for 
refusing discharge. [Citing Jn re Little, 2 B. R. 97.] —In re J. R. Penn (N.Y. 
8. D.), 3 B. R. 145. 

3. The phrase in § 2 ‘‘ districts where the proceedings shall be pending” is 
used to designate the Circuit Courts to have jurisdiction, not the state of the pro- 
ceedings. [Citing Jn re Reed, 2 B. R. 2; In re Craft, 3 B. R. 14.] — Littlefield 
v. Delaware § Hudson Canal Co. (Mass C. C.), 4 B. R. 77. 

4. State insolvent laws became inoperative as soon as the Bankrupt Act took 
effect, but when a State court has acquired jurisdiction before the passage of said 
act, it may proceed with the case till its conclusion. (Citing Judd v. Ives, 4 Met. 
401.] — Martin v. Berry, 37 Cal. 208. 

5. See letter of A. Rutherglen, 3 B. R. 143. 

See ApsupicaTION ; AssIGNEE, II. 3; Crrcurr Court, 1; Districr Court, 
1, 2; Inpicrment; Lien, 2; State Courts. 


Lien. 

1. All liens existing before adjudication of bankruptcy are valid. [Citing 
Clarke v. Rist, 3 McL. 494; Ex parte Donaldson, 16 Am, Law Reg. (N. 8.) 213; 
In re Allen, 1 N. Y. Leg. Obs. 115; In re Houseberger, 2 B. R. 33.4] — Clarke v. 
Bininger (Sup’r Ct. N. Y. City), 3 B. R. 129. 

2. A mechanic’s lien given under a Mass. statute is not dissolved by adjudica- 
tion of bankruptcy, and a petition to enforce such lien in a State court will be 
ordered to stand continued, to await action of the U. 8. Court in discharging the 
lien or selling subject to the same. [Citing Nugent v. Boyd, 3 How. 426; Wis- 
wall vy. Sampson, 14 How. 52; Peale v. Phipps, 14 How. 368; Taylor v. Carryl, 
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20 How. 583; Foster v. The R. Busteed, 100 Mass. 411; Jn re Bininger, 3 B. 
R. 121; In re Vogel, 2 B. R. 138; 3 B. R. 49; In re N. Y. Kerosene Oil Co., 2 
B. R. 164; 3 B. R. 161; Peck v. Jenness, 7 Wow. 624; In re Pacific Mail Steam- 
ship Co., 2B. R. 170; Houston vy. City Bank, 6 How. 486; Fowler v. Hart, 18 
How. 373; Pulliam v. Osborne, 17 How. 471; In re Barrow, 1 B. R. 125; Foster 
v. Ames, 2 B. R. 147; Briggs v. Stephens, Law Rep. 231; In re McClellan, 1 
B.R. 91; In re Bowie, 1 B. R. 185.] — Clifton v. Foster (Mass. Sup. Ct.) 3 B. 
R. 162. - 

3. Courts of bankruptcy will recognize and enforce all liens according to their 
priority. [The subject of liens; and jurisdiction of U.S. and State courts dis- 
cussed.] — In re Dwight Scott (O. N. D.), 3 B. R. 181; s.c. 9 Am. Law Reg. 349, 

4, Accepting a mortgage is no waiver of vendor’s lien upon other property 
securing the same debt. — In re S. Hutts (Tex. Dist.), 3 B. R. 191. 

5. If according to Mass. statutes a creditor receives a bond and gives up his 
lien upon debtor’s property, both debt and bond are barred by debtor’s discharge 
in bankruptcy, though the lien would have remained valid. — Carpenter v. Turrell, 
100 Mass. 450. ; 

6. All liens existing at commencement of proceedings in bankruptcy are 
expressly preserved. (Citing Clark v. Rist, 3 McL. 494; Ex parte Donaldson, 
16 Am. Law Reg. 213; In re Allen, 1 N. ¥. Legal Obs. 115; Houseberger v. 
Zibelien, 2 B. R. 33.] — Clark v. Bininger (Sup'’r Ct. N. Y. City), 3 B. R. 129. 

7. See letter of A. Rutherglen, 3 B. R. 143. 

See ATTACHMENT, 1; CONFESSION OF JUDGMENT, 2; JUDGMENT; PRrior- 
1ry, 1-3; Proor I. 4; Recisrer, 3. 


Marriep Woman. 
See Proor, I. 8. 


MarsHat. 


The marshal may lawfully take, under a warrant, property not in possession of 
the debtor, though not indemnified by petitioning creditor. If indemnified, he 
is bound so to do. [Citing In re Muller, 3 B. R. 86.] — In re D. M. Briggs 
(Mich. E. D.), 3 B. R. 157. 


MarsHALLING ASSETS. 

A firm of A. and B. dissolved, B. carrying on the business and mingling new 
stock with the old. A.and B. each became bankrupt, and the assignee of B. sold 
his stock. Held, that the assets in hands of B.’s assignee are liable to his indi- 
vidual debts before those of the firm. —Jn re H. B. Montgomery (N. Y. 8. D.), 8 
B. R. 109. 

MeErcHaANT. 

See TRADER. 


Mryor Carp. 
See WaGEs. 
Mor Gace. 


1. (1) A mortgage was made to secure advances which might be made during the 
coming year, to the extent of $25,000, accounts to be settled at the end of the year. 
$50,000 were advanced, and $25,000 repaid, leaving at the end of the year a 
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balance of $25,000. Held, the mortgage secured the balance and was not dis- 
charged by repayment of the first $25,000. [Citing Lawrence v. Tucker, 23 
How. 15; Pickersgill v. Brown, 7 La. Ann. 298; Capen v. Alden, 5 Met. 268.] 

(2) A mortgage given to secure promissory notes, upon negotiation of the 
notes, becomes operative from the date of its execution, and binding ab initio 
upon the mortgagor. — Jn re York (La. D.), 3 B. R. 163. 

2. A mortgage to secure payment of all the mortgagor’s creditors and all the 
mortgagee’s advances within the coming six months, reserving to the mortgagor 
the right to sell the mortgaged property in the regular course of his business. 
Held, that as the character of the instrument was such that it might defeat or 
delay the operation of the Bankruptcy Act, such must be presumed to have been 
its intention; and that the mortgagee, having reasonable cause to believe the 
debtor insolvent, the proof of their claim must be postponed till after choice of 
assignee; and that the mortgage was void. —In re E. B. Chamberlain (Mich. 
E. D.), 3 B. R. 178. 

3. A mortgage was given to secure payment wit! |. nine months from date, of 
acertain promissory note, and further, of ‘‘ any and all notes given or indorsed 
by [creditor] for accommodation of [debtor] during the pendency of this deed.” 
Held, that such notes, though given after nine months from date of the mortgage, 
were secured thereby; and that such mortgage, though not recorded, was valid 
against the assignee in bankruptcy. [Citing Conard v. Atlantic Insurance Co., 
1 Pet. 449; De Wolf v. Harris, 4 Mason, 515; Twynes’ Case, notes, 1 Sm. L. 
C.1; Travis v. Bishop, 13 Met. 304; Bingham v. Jordan, 1 Allen, 373; Winsor 
v. McLellan, 2 Story, 492.] —In re C. W. Griffiths (Mass. D.), 3 B. R. 180. 

4. A mortgage securing a sum much greater than the actual debt, is prima facie 
fraudulent: costs of bankruptcy proceedings allowed creditors. [Citing Barring- 
ton v. Tristram, 6 Vesey, 345.]— In re E. Dumont (Mich. E. D.), 4 B. R. 4. 

5. A mortgage required to be recorded to be valid against bond fide purchasers, 
is valid against assignee of the bankrupt mortgagor, though unrecorded. [Citing 
In re Griffiths, 3 B. R. 179; In re Wynne, 4 B. R.5; In re Metzger, 2 B. R. 
114.] — Porter v. Coggeshall (R. I. D.), 4. B. R. 19. 

6. B. held a mortgage of land as security from A., who became bankrupt, and 
B. filed a bill to foreclose. Before sale of the premises, and while A. was in pos- 
session, A.’s assignee cut and removed the grass thereon. Held, the mortgagee 
had no claim under the mortgage upon the proceeds of the grass to satisfy a bal- 
ance unpaid by proceeds of the sale of the land. [Citing In re Snedaker, 3 
B. R. 155; Fitchburg Cotton Mfg. Co. v. Melven, 15 Mass. 268; Wilder v. Hough- 
ton, 1 Pick. 87; Astor v. Turner, 11 Paige, 436; Hovell v. Ripley, 10 Paige, 43; 
Post v. Dorr, 4 Edw. 412; Lopsky v. Mauger, 3 Sandf. Ch. 69; Ryall v. Rowles, 
1 Ves. 348.] — In re Snedaker (U. Ty. S. C.), 4 B. R. 43. 

See FraupuLENT PREFERENCE, 2, 6; Lien, 4; Priority, 3, 4; Proor, I. 
10, 11; Sray oF Proceeprines, 2; SURRENDER. 


Notice To CrepITors. 
See DisconTINUANCE. 


OaTH OF ALLEGIANCE. 
See FRaAuDULENT PREFERENCE, 17. 
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PARTNERSHIP. 


1. If a partnership is dissolved, the firm cannot be adjudged bankrupt upon 
the petition of a partner, if there are no partnership assets. — Jn re P. C. Hartough 
(N. Y. S. D.), 3 B. R. 107. 

2. A partner may commit a separate act of bankruptcy and become bankrupt 
without joining his copartner. — In re T. P. Mitchell (Mass. D.), 3 B. R. 111. 

3. Where one member of a bankrupt firm has not filed a schedule of debts and 
inventory of effects, the other members will not on that account be refused a 
discharge. — In re Scofield (N. Y. 8. D.), 3 B. R. 137. 

4, A firm dissolved, and one partner purchased all the assets, agreeing to pay 
all firm debts; and thereafter both partners became bankrupt. Held, that cred- 
itors might proceed against either firm assets, or against the purchaser individ- 
ually ; that the assets were liable to both firm and private debts, and that when 
there is no firm property and no solvent partner, firm and private creditors share 
pari passu.— In re W. Downing (Mo. E. D.), 3 B. R. 182. 

5. Adjudication of bankruptcy may be made against one partner only on a 
judgment debt against the firm. [Citing Ex parte Crisp, 1 Atk. 133; Ex parte 
Elton, 3 Vesey, 239; Ex parte Clay, 6 Vesey, 813; Ex parte Chandler, 9 Vesey, 
35; Ex parte Bolton, 2 Rose, 389; Tuckers v. Oxley, 5 Cranch, 34; Murray v. 
Murray, 5 Johns. Ch. 60.]— In re Melick (N. Y. D.), 4 B. R. 26. 

See Assets, 4. 


Property, 1, 3; ASSETs. 


1. Objection to an alleged fraudulent preference may be by petition as well as 
by bill in equity. [Citing In re Neal, 2B. R. 82; In re Alexander, 3 B. R. 6; 
In re Kerosene Oil Co., dissented from, 8 B. R. 31.] —In re J. W. Norris (Mich. 
D.), 9 B. R. 10. 

2. The affidavit annexed to a petition in involuntary proceedings, must be 
subscribed by the petitioners, since required in the form prescribed by the 
Supreme Court. — Moore v. Harley (Md. D.), 4 B. R. 71. 

See Crepitor’s Petition; ParrNersHip, 1. 


PLEADING. 


See CommerciaL Paper, 3; Discuarcr, 7; FRAUDULENT PREFERENCE, 
12, 17; INDICTMENT. 


PREFERENCE. 
See FRAUDULENT PREFERENCE; Priority. 


PREFERRED DEBT. 


See Priority. 


PRESUMPTION. 


See BurpDEN or PrRoor. 


Priority. 


1. A judgment creditor who has no lien under the State law, has no priority. 
—Inre W. R. Cozart (Ga. N. D.), 3 B. R. 126. 
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2. A judgment debt has no priority unless by the State law the judgment cre- 
a lien. — In re Irwin (Ga. S. D.), 3 B. R. 142. 

3. A deed of trust was given by debtor to creditors six months before petition 
filed. The deed was recorded March 2, 1867, at 4 p.M., being three months 
before such filing. 

Held, (1) Assignee of bankrupt takes subject to such liens, &., as would 
take effect if there were no bankruptcy; but no lien can be acquired or 
enforced in the State Court after petition filed.— [Citing Bradshaw v. Klein, 
1B. R. 146; Peck v. Jenness, 7 How. 612; In re Richardson, 2 Story, 571; 
Carr v. Hilton, 1 Curtis, 230.] 

(2) The deed of trust was actually recorded at least 24 hours before the 
passage of the Bankrupt Act according to the Senate Journal, and therefore was 
not affected by that act. — [Citing Gardner v. Collector, 6 Wall. 499; Winsor v. 
Kendall, 3 Story, 507.) 

(3) The 14th section does not invalidate mortgages not included in those 
therein saved, and in the present case the deed was valid from its execution 
against the debtor. Recording the same by the creditors gave them a lawful 
priority, and was no preference by the debtor. — In re C. H. Wynne (Va. C. C.), 
4B. R. 5 ; s.c. 9 Am. Law Reg. 627. 

4 In Texas, a lien under a judgment recovered Nov. 5, 1866, and recorded 
Oct. 16, 1867, was postponed to a mortgage executed and recorded April 7, 
1867. — In re W. Y. Lacy (Tex. D.), 4 B. R. 15. 

See Execution; Lien, 3; Parrnersuip, 4; Stare Law; WaGEs. 


Promissory Norte. 
See Commercrat Paper. — Proor, I. 2-4. 


Proor. 
I. What debts can be proved. 

1. A creditor accepting a preference with knowledge of debtor's insolvency, 
will not be allowed to prove his debt if he compels the assignee to resort to 
legal proceedings to recover the property fraudulently transferred. [Citing 
In re Montgomery, 3 B. R. 97.]— In re C. A. Davidson (N.Y. S. D.), 3 B. R. 
106. 

2. If a creditor holding the protested note of the debtor, takes from him a 
new note therefor, after adjudication of bankruptcy, he thereby relinquishes his 
claim upon the bankrupt estate, and must look to his debtor alone. [Citing 
In re Williams, 2 B. R. 79.] — Inre H. B. Montgomery (N. Y. 8S. D.), 3 B. R. 
108. 

3. A creditor who has proved a claim upon two promissory notes, cannot by 
amending his proof set forth a note for which said two notes formed the con- 
sideration, but must prove the note as a new claim. — Jn re H. B. Montgomery 
(N. Y. S. D.), 3 B. R. 109. 

4. A. received from B. two notes, and gave ‘‘ security for the payment of any 
and all sums he might owe B. on settlement.” A. became bankrupt, and B. in 
ignorance thereof made new advances. Held, that B. had a valid claim for the 
two notes, but that on the second advance he had only an equitable claim for 
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such amount thereof as was actually applied to paying off liens on the property 
assigned as seeurity. [Citing Clarke v. Minot, 4 Met. 346; Balme v. Hutton, 
9 Bing. 471; Willis v. Freeman, 12 East, 657; Kynaston v. Crouch, 14 M. & 
W. 266; Copland v. Stein, 8 T. R. 199.] — In re T. B. Gregg (Me. D.), 3 B. R. 
131. 

5. A debt existing prior to adjudication of bankruptcy, on which judgment is 
recovered after the adjudication, is not so merged in the judgment as to deprive 
the creditor of the right to prove such debt, though the judgment as such is not 
to be proved. —[Jn re Williams, 2 B. R. 79; dissented from.]— In re 8S. Brown 
(N.Y. 8S. D), 3 B. R. 145; In red. W. Vickery (Mich. W. D. C. C.), 3 B. R. 
171. 

6. (1) Only debts existing at the time of filing the petition can be proved. 
[Citing In re Patterson, B. R. Sup. xxix.] 

(2) Obtaining judgment upon a debt is not extinguishment thereof, but merely 
a change of remedy, and if the debt existed at the time of filing the petition, 
judgment thereon will relate back to that time and may be proved. [Citing 
Bank of the Metropolis v. Guttschlick, 14 “Pet. 19; United States v. Hoyt, 1 
Blatch. 326; Clark v. Rowling, 3 Com. 216; Drake v. Mitchell, 3 East, 258; 
In re Brown, 38 B. R. 145; In re Williams, 2 B. R. 79; dissented from.] — 
In re F. Crawford (Mich. E. D.), 3 B. R. 171. 

7. In consideration of certain advances, operatives assigned absolutely their 
claims against a bankrupt for wages, intending security only. The assignee was 
allowed to prove the claims and retain therefrom the sums secured. — In re 
S. Brown (N.Y. 8. D.), 3 B. R. 177. 

8. A married woman delivered to her husband money to be put into a partner- 
ship formed between him and another. At or near the same time, the firm gave 
the husband a note for the amount, and he transferred to the wife. Held, the 

“note was a mere receipt for the amount advanced to the firm by the husband; 
that the wife must be charged with notice of all equities affecting the note; and 
that the note could not be proved against the firm. — In re R. H. Frost (Mich. 
E. D.), 3 B. R. 180. 

9. A claim arising on a contract valid in the State where made, will be 
allowed, though the contract is caleulated to violate the laws of another State, 
and not enforceable therein. [Citing Meserrey v. Gray, 55 Me. 540; Suydam 
v. Broadnax, 14 Pet. 74; Union Bank v. Jolly, 18 How. 503;° Watson v. 
Tarpley, 18 How. 517 ; Hyde v. Stone, 20 How. 170.]— In re Murray (Me. D.), 
3 B. R. 187. 

10. (1) A creditor may prove a secured debt and file a petition for adjudica- 
tion of bankruptcy against the debtor, though he has not released his security 
or ascertained the balance due him after deducting the value thereof. [Citing 
Davis v. Carpenter, 2 B. R. 125; In re Ruehle, 2 B. R. 175; In re Winn, 
1B. R. 181; In re Bigelow, 1 B. R. 186.] 

(2) A creditor having a secured debt, filing a petition against the debtor with- 
out apprising the court of the security, waives the same. [Citing Stewart v. 
Isidor, 1 B. R. 129.] — In re Bloss (Mich. C.C.), 4 B. R. 37. 

11. A creditor whose debt is provable, though not yet payable, may file a petition 
against the debtor. A creditor with security falling short of the debt owed him, 
by $250 may file such petition. [Citing Barton v. Tower, 5 Law Rep. 214; 
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Lanckton v. Wolcott, 6 Met. 305.]—In re W. B. Alexander (Mass. D.), 
4B. R. 45. 

See AssicneE, I. 1; BurpEN oF Proor; CHamMperRTY; COMMERCIAL 
Paver, 4; FRAUDULENT PREFERENCE, 9; REGISTER, 1; SURRENDER. 


II. Proof, how made. 


1. (1) The consideration of a claim must be stated with sufficient explicitness 
and particularity to enable creditors to inquire into its sufficiency and legality. 
[Citing Cordier v. Schloss, 18 Cal. 576; Plummer v. Plummer, 7 How. Pr. 62; 
Schoolcraft v. Thompson, ib. 446 ; Lawless v. Hackett, 16 Johns. 149; Chappel v. 
Chappel, 2 Kern. 215.] 

(2) The register may permit and require the proof of a debt to be amended. 

(3) Where a claim is fraudulent in part, the whole will be disallowed. (Citing 
Peirce v. Partridge, 3 Met. 44; Fairfield v. Baldwin, 12 Pick. 388; Taaffe v. 
Josephson, 7 Cal. 352.) 

(4) A claim payable in coin should be so proved and not changed into currency. 
[Citing Bronson v. Rodes, 7 Wall. 229.] — In re @. Elder (Nev. D.), 3 B. R. 165. 

2. Proof may be ore tenus at the hearing on the petition. —Wilson v. Stoddard 
(Mich. D.), 4 B. R. 76. 

See Crep1Tor’s Petition, 1; REGISTER, 1. 


. 


Ill. Effect. 
Proving a debt does not extinguish creditor's right of action; but is a waiver of 
remedies inconsistent with provisions of Bankrupt Act. Right of action to affect 
bankrupt’s after-acquired property is not surrendered. Section 21 refers to prop- 


erty belonging to bankrupt at the time of filing his petition, [Citing Haztun v. 
Corse, 2 Barb. Ch. 506.] — Hoyt v. Freel, 8 Abb. Pr. (x. 8.) 220. 
See JUDGMENT. 


RECEIVER. 
See Act or Bankruptcy, 2, 3. 


REGISTER. 


1. A register may reject a claim proved before another register, if the proof 
does not appear to him sufficient. — In re B. H. Loder (N. Y. S. D.), 3 B. R. 
162. 

2. Application by assignee for allowance out of bankrupt’s estate of expenses 
for services of counsel incurred by himself as a petitioning creditor, cannot be 
heard by the register, but must go to the court on petition. [Citing In re 
N. Y. Mail Steamship Co., 3 B. R. 155.]— In re H. E. Dibblee (N. Y. S. D.), 
3 B. R. 185. 

3. The register cannot order an examination after bankrupt’s discharge. He 
cannot declare a lien upon land not surrendered, and to which an adverse title is 
asserted. — In re C. Dean (Tex. D.), 3 B. R. 188. 

See ApsupIcaTION; AssIGNEE, I. 1; BurpEN oF Proor; DiscuarGE, 3; 
ExaMINnaTIon, 3; Proor, II. 1. 


REntT. 
See ExectTIon. 


530 DIGEST OF CASES IN BANKRUPTCY. 


RESIDENCE. 
An alien who has been domiciled in the United States for less than six months, 
may petition in that district in which he has resided longest. [Citing In re Foster, 


3 B. R. 67; McDaniel v. King, 5 Cush. 469.] — In re Goodfellow (Mass. D.), 8 
B. R. 114. 


See ALIEN. 


Rvtes. 
See GENERAL ORDERS. 


ScHEDULE. 
See Assets, 4; DiscHarce, 7; INVENTORY; PARTNERSHIP, 3. 


SecurED CREDITOR. 
See Letter of A, Rutherglen, 3 B. R. 143. 
See MortGace; Proor, I. 4, 7, 10, 11; Stay or Procerpines, 2, 3. 


SET-OFF. 

1. (1) An insolvent firm made a general assignment for benefit of creditors to 
F., who knew of the firm’s insolvency. The firm was adjudged bankrupt therefor, 
and F.’s claim for services was stricken out by the register. Assignee in bank- 
ruptcy brought suit to recover balance in hands of F. Held, there was a mutual 
credit between the firm and F., and that F. might set-off his claim against the 
claim of the assignee. [Citing Rose v. Hart, 8 Taunt. 499; Leavitt v. Yates, 4 
Ed. Ch. 186; Marks v. Barker, 1 Wash. 178.] 

(2) Semble, that though a creditor if his claim is rejected by the register, can 
only have it allowed by appeal, he may nevertheless plead it as a set-off to a suit 
by the assignee when it has been rejected as above. — Catlin v. Foster (Oreg. D.), 
3 B. R. 134. 

2. A., and B. a bankrupt, were mutually indebted. A. proved his debt with- 
out allowing set-off. B.’s assignee brought suit against A. Held, that under 


§ 21, A. could not claim set-off, having proved his full claim. — Brown v. Farmers’ 
Bank, 6 Bush (Ky.), 198. 


SPECIFICATION. 

Specification that bankrupts have not kept proper books of account in that such 
books do not show what moneys were received, or what disposition was made of 
the same, is sufficiently specific to admit evidence that no cash books were kept. 
[Citing In re Littlefield, 3 B. R. 13.] — In re G. 8. Bellis, 3 B. R. 124. 


Strate Courts. 


1. Bankrupt Act conferred no authority upon District Court to enjoin parties 
or proceedings in a State court, or impeach the validity or regularity of its pro- 
ceedings. (Citing In re Campbell, B. R. Sup. xxxvi.; Clark v. Rist, 3 McL. 
494; In re Burns, 7 Am. Law Reg. (N. 8.) 105; Atkinson v. Purdy, Crabbe, 551; 
United States v. Howland, 4 Wheat. 15.] — Clark v. Bininger (Sup’r Ct. N. Y. 
City), B. R. 129. 

2. A State court cannot impeach the validity of a discharge. [Citing Sturges 
v. Crowninshield, 4 Wheat. 196; Stetson v. City of Bangor, 56 Me. 286.] — Corey 
v. Ripley, 57 Me. 69. 
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8. See letter of A. Rutherglen, 3 B. R. 143. 

See Arrest; II. 2, III. 7; Crrcurr Court; CONCEALMENT OF 
Assets ; CONFESSION OF JUDGMENT, 2; CorporaTION, 1; District Court, 3; 
FRAUDULENT PREFERENCE, 8; JUDGMENT; JURISDICTION, 1, 4; LuEN, 2. 


State Exemption Laws. 
See Exemprep PROPERTY. 


State INsotvent Laws. 
See Bankrupt AcT, WHEN IT TAKES EFFECT; JURISDICTION, 4. 


State Law. 


The primary object of the ‘ Stilwell Act” in New York, being to enforce the 
collection of a debt and give a preference, proceedings thereunder are superseded 
by the Bankrupt Act. [Citing Commonwealth v. O'Hara, B. R. Sup. xix.; Ez 
parte Eames, 2 Story, 322; Sturges vy. Crowninshield, 4 Wheat. 122; Griswold v. 
Pratt, 9 Met. 16.] — Goodwin v. Sharkey (N. Y. C. P.), 3 B. R. 138. 

See Ii. 5; Assignment, 1; Lien, 2, 3; Priority, 1, 2, 4; 
Proor, 9. 


State Process. 
See Acr or Bankruptcy, 2, 3; ATTACHMENT, 1; DiscHarGE, 9. 


Stray or ProceEpiNGs. 

1. Omission by a debtor to apply for stay of proceedings in an action against 
him in a State court, pending the question of his discharge, will not prevent such 
application after discharge granted. — The ‘‘ World” Co. v. Brooks (N. Y.C.P.), 
3 B. R. 146. 

2. The Bankrupt Court may enjoin a creditor of the bankrupt from proceed- 
ing in another court to foreclose his mortgage, and will deliver the security to the 
assignee to redeem, or sell subject to the mortgage. [Citing Davis v. Bittel, 2 B. 
R. 125.] —In re J. M. Snedaker (Ty. of Utah, U. S. 8. C.), 3 B. R. 155. 

3. A creditor may proceed to judgment and execution against property attached 
four months before bankruptcy, though the debtor is discharged before judgment 
rendered. (Citing Kittredge v. Warren, 14 N. H. 509; Peck v. Jenness,7 How. 
612.] — Bowman v. Harding (Me. Sup’r Ct.), 4 B. R. 5. 

4, The court will allow a suit to be begun on a debt from which the bankrupt 
would not be discharged, which would otherwise be barred by the Statute of 
Limitations, or on which testimony would be lost, or service on bankrupt not be 
obtained. [Citing In re Seymour, B. R. Sup. vii.; In re Rosenburg, 2 B. R. 
84.] — In re Ghirardelli (Cal.-D.), 4 B. R. 42. 

5. A petition in involuntary bankruptcy against a debtor causes no stay of pro- 
ceedings in a State court, until the debtor is adjudged bankrupt. — Mazwell v. 
Fazxton (N. Y. Sup’r Ct.), 4 B. R. 60. 

6. Proceedings upon a judgment against a bankrupt jointly with others, will be 
stayed as to bankrupt only. — Hoyt v. Freel, 8 Abb. Pr. (N. 8.) 220. 

See Arrest; AssicNneE, II. 3; Proor, III. 
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SurrertnG PROPERTY TO BE TAKEN. 

1. ‘*Suffer” in § 39 signifies an act done voluntarily and not under duress. A 
debtor ‘* suffers” his property to be taken on legal process, though under threat 
of arrest upon a capias in a civil suit. — Campbell v. Traders’ Nat. Bank (Ill. N, 
D.), 3B. R. 124. 

2. If a debtor remains inactive and allows an execution to be levied upon his 
property, he ** suffers it to be taken on legal process” and justifies proceeding 
against him by creditors for adjudication of bankruptcy. [Citing Jn re Black, 1 
B. R. 82; In re Dibble, 2 B. R. 186.] — Inre E. B. Chamberlain (Mich. E. D.), 
3B. R. 173. 


SUPERSEDING PROCEEDINGS. 
See State Law. 


Summary PROCEEDINGS. 
See Assianeg, III. 1. 


SureryY. 
See CommerciaL Paper, 5. 


SURRENDER. 

Creditors aceept a mortgage from debtor with knowledge of his insolvency, 
The debtor becomes bankrupt and his assignee recovers the value of property 
mortgaged, and the creditors pay the judgment. Held, no surrender by creditors, 
and they could not prove their debts. [Citing In ve Montgomery, 3 B. R. 97; 
In re Davidson, 3 B. R. 107.] — In re Tonkin (Mich. E. D.), 4 B. R. 18. 

See Assianrg, II. 5; FRavupULENT PREFERENCE, 1, 9. 


TRADER. 


, 1. A debtor who neither holds himself out as, or intends to be a trader, will 
not be adjudged such though making several sales of the property for which he is 
indebted. [Citing Ex parte Magennis, 1 Rose, 84.] — In re W. M. Rogers (Mass. 
D.), 3 B. R. 139. 

2. Insolvent debtors while endeavoring to effect a settlement with creditors 
may continue their business if with no intent to defeat operation of Bankrupt 
Act. — In re Munger (Mich. W. D.), 4 B. R. 90. 

‘See Act or Bankruptcy, 4; Books or Account, 2; CoMMERCIAL Paper, 6. 


Trust. 

Where a bankrupt has disposed of trust money, cestui que trust must come in 
pari passu with other creditors. [Citing Kip v. Bank of N. Y., 10 Johns. 63.] — 
In re Janeway (N. Y. D.), 4 B. R. 26. 

See letter of A. Rutherglen, 3 B. R. 143. 


Waces. 

A father’s claim for wages to the amount of $50, due his minor son as opera- 
tive, &c., is entitled to priority. [Citing Thayer v. Mann, 2 Cush. 371.] —In 
re Harthorn (Me. D.), 4 B. R. 27. 

See Proor, I. 7. 
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Wirness. 
Counsel's privilege does not justify refusal to be sworn as a witness. — In re 
G. Woodward (N. Y. 8. D.), 3 B. R. 177. 
See EvipeNcE; 


Worps 


“« Assets,” see Assets, 2; ‘* Majority of Corporators,” see Corporation, 2; 
“ Property,” see ASSIGNMENT, 3; ‘‘ Suffer,” see SUFFERING PROPERTY TO BE 
TAKEN, 1. 


Writ or Error. 
See FraupuLent PrerEerence, 8. 


Writ or 
See Crrcuir Court, 1. 
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BOOK NOTICES. 


A Treatise on the Rules for the Selection of the Parties toan Action. By A. . 
V. Dicey, Esq., of the Inner Temple, Barrister-at-Law, and Fellow of Trin- 
ity College, Oxford. London: William Maxwell & Son. 1870. 

Tue form of this book recalls Stephen on Pleading, and still more Macaulay's 
Penal Code for India, which it resembles so far as to suggest that the author meant 
to forward by example the long talked of codification of English law. It is 
arranged in a series of rules, numbered consecutively up to 118, each expressing 
a general principle. Each rule is illustrated by concisely stated cases, making its 
application and extent clear, and is qualified by exceptions arranged and numbered 
an the form of subordinate rules. Thus: -‘* Rute 54, — An agent who, without 
having authority, enters into a contract on behalf of a principal, cannot himself 
be held on the contract ; but is otherwise liable.” Then among other cases: ‘ A, 
fraudulently represents to T. that he has authority.to contract for P. with intent 
to deceive. A., when he has no authority from P., and knows it, nevertheless 
makes a contract with T. as having such authority. A., though not having in 
‘fact any authority to contract as agent of P. with T., yet does so under the bona 
Jide belief that he has authority; e. g., from having received a forged power of 
attorney. T. can, in the first and second of these cases, sue A. for false repre- 
sentation, and in all of them for a breach of the implied contract, that he has 
authority to contract as agent of P. Thomson v. Davenport, 2 Smith, L. C, 6th ed. 
827.” . . . “Exception. — Where the authority of the agent has without his 
knowledge expired at the time of his making the contracts.” We may question 
by the by whether this last is not too broadly stated. It is undoubtedly true in 
the case of the death of the principal, which is said to be a public fact, Marlett 
vy. Jackman, 3 Allen, 287, 293; but in what other cases the doctrine will be 
applied remains to be decided. 

We call attention to the form of this work because it is precisely that in which 
most of our law books fail; and although we are not fully convinced that the 
method of rules, cases, and exceptions is better than that of continuous exposi- 
tion with a sound and accurate arrangement, yet Mr. Dicey has applied it so 
happily that the question becomes at least doubtful. 

The principle divisions are 1. Rules common to all Actions. 2. Rules in 
Actions of Contract. (qa) Plaintiffs, with chapters containing general rules, and 
on Principal and Agent, Partners, Corporations, Husband and Wife, Bankrupt 
and Trustee, Executors and Administrators. (b) Defendants, with similar chap- 
ters. 3. Rules in Actions for Tort. (a) Plaintiffs. (b) Defendants. Each of 
these being subdivided as before. 4. Ejectment. 5. Effect of Errors. 

In all of these the reader will find new law, and old law put so that it seems 
new, — two tests of a clever book. The only difficulty which we have is with the 
subject. So far as the law has the philosophical consistency which every one now 
wishes to give it, the parties to an action depend on the questions what is the 
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duty sought to be enforced, to whom is it owed, who owes it? In other words, 
the law of parties is logically only the corollary of certain rights and duties, and 
it seems undesirable to separate the one part from the other. This is made very 
apparent by the book before us, thanks often, no doubt, to the talent of the 
author. However, such a rule as the following can hardly be distinguished from 
substantive law. ‘‘ Rute 63.— An infant cannot be sued on any contract made 
by him.” ‘“ Exception 1.— Contracts for necessaries.” We cannot help saying 
that useful as books often are which gather under a remedy or class of remedies, 
such as injunction or action, the rights which it protects, the day for such an 
arrangement is passed. Forms of procedure come earlier in the history of juris- 
prudence than rules of conduct, and it is very natural that the latter should as 
first be classified under the forms through and by means of which they are devel- 
oped. Later we find the two side by side; but now we want principles as they 
are related to each other, not according to the accidental differences in the way 
of enforcing them. 


The Study of Government. By Grorce H. Yeaman. Boston: Little, Brown, 

& Company, 1871. 8vo. 

Mr. Yeaman’s book is intended as a guide to the study of political science. 
In his very modest preface he says: ‘‘I desire to excite some interest in the 
Study of Government, and to afford some aid to those engaging in it. I have 
adopted no such title as Government; Science of Government; Principles of 
Government; The Philosophy of Government; Political Philosophy, &. I 
have named the work what I wish it to be in the hands of others, and what its 
preparation has been to me, — The Study of Government.” This aim is kept in 
view throughout, and the author, though treating the vexed questions of the ori- 
gin and form of government, the object and province of government, the depart- 
ments of government, property, parties, administration and legislation, steadily 
avoids original investigation, and confines himself as far as possible to statements 
of the conclusions and theories of others, pointing out whenever it becomes nec- 
essary, his own opinion. The book is a very conscientious and learned one, 
showing a great amount of research and an impartial desire for truth. It is not 
likely to become a hand-book or vade mecum, as it is hardly elementary enough 
for beginners, and not original enough for those who are tolerably familiar with 
_ the topics discussed in works on political science. 

That it is not more original we regret, because there are various indications 
that Mr. Yeaman has the faculty of political speculation to no inconsiderable 
extent. The following sentences, for example, strike us as being written in the 
true skeptical vein, the vein which is as necessary as it is rare in politics: ‘It 
has been said that revolutions never go backwards. In some respects this is 
true; in other respects entirely erroneous. If it is meant that those who have 
committed themselves to a revolution do not voluntarily abandon their purpose, 
it is true. If it is meant they are never defeated or controlled in their enter- 
prise, it is untrue. If it is meant that a successful demand for a change does not 
gratify those who made it, but rather incites them to make still heavier demands, 
then it is generally but not always true. If by saying they never go backwards, 
it is meant simply to express the fact that they gather strength and disciples as 
they go successfully forward, it is certainly true.” One sees here the thrusts of 
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the same keen weapon of which Mill 1s such a master, —the weapon which in 
his hands has so often put a merciful end to the death-struggles of disreputable 
maxims of proverbial philosophy. 

We find also in an appendix, two articles from the Nation, which show an ability 
in political discussion of no mean order. The first of these is on the supposed 
prerogative of the House of Representatives to nullify a treaty by refusing to 
make the appropriation necessary to carry it into effect. Mr. Yeaman denies 
the existence of such a power on grounds which seem unanswerable, but are 
chiefly remarkable in being political, rather than legal. It is on such questions 
as these that the ordinary constitutional lawyer shows his want of political train- 
ing, making the question turn on technical points of construction, rather than on 
broad general principles. The second is on the power of States to revoke rati- 
fications of constitutional amendments, Mr. Yeaman being of the opinion that 
they have no such power. The difficulty with the question is that, looking at it 
from either side, there seems a possibility of that indefinite prolongation of the 
life of a half-ratified amendment, which can never have been intended by the 
framers of the Constitution, and is in itself unreasonable. If a State may revoke 
its ratification at any moment before the final acceptance by the required number 
of States, the ratification counts for nothing absolutely, and the process of rati- 
fication, revocation, and re-ratification may go on in secula seeculorum. But if 
the ratification counts absolutely and remains valid, no matter what changes of 
public sentiment take place within the State ratifying, it is very evident that the 
interval between the adoption of the amendment by the first State, and its adop- 
tion by the last, may be counted by years, or even generations, and thus an amend- 
ment may go into effect, among a people whose first knowledge of it is the 
official announcement by the Secretary of State. However, this is so unlikely to 
happen, and the inconveniences of the revocation theory so glaring, that even 
leaving other considerations out of the question, we should be inclined to agree 
with Mr. Yeaman’s conclusion. 


The Law of Negligence ; being the first of a series of Practical Law Tracts. By 
Ropert Campsett, M. A., Advocate (Scotch Bar), and of Lincoln’s Inn, 
Barrister at Law, Late Fellow of Trinity Hall, Cambridge. London: Stevens 
& Haynes. 1871. 


Tuis is not likely to have a great sale in this country. For practical purposes 
it cannot compete with a work giving the American cases, and we should hardly 
recommend it to a student as a philosophical discussion. In the first place, the 
subject is open to observation, notwithstanding what we said to the contrary in 
noticing Mr. Shearman’s last edition. A culpable state of mind is an element in 
most wrongs; and negligence and wilfulness, into which negligence shades away, 
express the more common of these states. In this point of view the conception is 
too general to found a classification upon. Then, although the divisions of the 
civil law may be very well adapted to a system where the same person is to decide 
facts and law, they are of doubtful use with us. If the question is one of negli- - 
gence in the modern sense, if negligence must be alleged in the pleadings, we 
suppose it is wholly for the jury to say whether the party has used such care as a 
reasonable and prudent man would have used under the circumstances of the 
particular case whatever they may be. On the other hand, when there is no ques- 
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tion for the jury, when negligence is not alleged, but only, for instance, that the 
defendant kept an animal, knowing its vicious propensities, and allowed it to escape 
and do mischief; or that defendant broke and entered my close; then all that 
can be said is that there is a positive rule of law that when facts A., B., and C. 


‘concur, and no qualifying fact is shown or presumable, the defendant is liable. 


It may or may not be true that when the judges made the rule they did so on the 
ground that certain conduct was clearly negligent. It is certainly not illogical for 
them to take cognizance of facts so notorious as that prudent men do not do cer- 
tain things. But by the present form of the rule certain acts or omissions are 
prohibited irrespective of the state of mind of the party guilty of them. If, then, 
we confine negligence to the cases when it must be alleged in pleading, it is as 
much too narrow to found upon as in the other aspect it was too broad. It is an 
ultimate fact to be found by the jury, and should be left to them equally at large 
whether the cause of action arises from depositum or commodatum; whether the 
subject of a loss be diamonds or coal dust. After all is said, however, negligence 
although not the proper subject for a treatise in a series intended to exhaust the 
law, is a legal conception, and it is therefore instructive to trace the relationship of 
different classes of cases by this test. We should not think this an altogether safe 
book for a student, but we can promise that maturer lovers of their profession will 
find it so interesting as to repay their reading, and that the author’s knowledge of 
Roman and Scotch law makes it the fuller and the more suggestive without cum- 
bering the text. 


Reports of Cases argued and determined in the Supreme Judicial Court of Massa- 
chusetts. By Horace Gray, Jr. Vol. XVI. Boston: Little, Brown, & Com- 
pany, 1871. 8vo. 


Tne 16th of Gray has at last made its appearance, and the series of Massa- 
chusetts reports is complete from the beginning. We find little in it to notice, 
except the usual good reporting ; the cases are singularly uninteresting. 

Careful accuracy is not commonly a virtue which excites enthusiasm, and we 
can easily imagine that some of the Western fraternity would find these volumes 
sadly deficient in dash, abandon, and imagination. But we must not be too exact- 
ing. We cannot have the fire of Texas; the racy humor of California; the fluent 
grace of the Mississippi valley; the oriental magnificence of Washington; and 
the plodding care of Massachusetts all in one; we must learn to be content with 
little. And so far as we are concerned, by all means let that little be plodding 
care rather than any thing else. This virtue, Gray’s Reports have to a degree 
which makes them among the best in the country. From the head-note to the 
opinion of the court the work is thoroughly and conscientiously done. 

We proceed to notice two or three of the cases: Smith v. Higgins, p. 251, was 
in action of tort for slander in saying of the plaintiff and two others, ‘* They 
went to Barnstable and perjured themselves ; I have it in black and white.” The 
head-note states the case as follows: ‘‘ At a town meeting having under consid- 
eration an application from the assessors of the town for reimbursement for 
expenses incurred in defending a suit, on the ground that it was brought against 
them for acts done in their official capacity, which is opposed because that suit 
was brought against them for making false answers under oath to interrogatories 
propounded to them in another suit, a statement of a voter and tax-payer in the 
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town that they had therein perjured themselves is privileged, if made in good 
faith, with a belief of the speaker in its truth, and without actual malice towards 
the assessors.” Another point decided was that in such an action (parties being 
made competent witnesses by statute), the good faith and want of malice of the 
defendant might be proved by his own testimony. In Williams v. Robbins, p, 
77, it was held that a promissory note signed ‘* A. B., Ag’t,” binds A. B. only, 
and will not support an action against any other person. The suit was brought 
ayainst the supposed principals of A. B. The case is an interesting one, and 
makes confusion worse confounded. There was a great deal of evidence to 
show (though the court thought it not strong enough), that the name of * A. B., 
Ag't,” ought to be considered as the name under which the defendants had 
chosen to transact business. The decision seems chiefly to have been put upon 
the ground that the contract sued upon was negotiable paper. In Common- 
wealth vy. Rumford Chemical Works, p. 231, it was held that the Statutes of 
Massachusetts have not superseded the remedy by indictment at common law 
for a nuisance in carrying on all offensive trade and manufacture. In Mul- 
hern vy. McDavitt, p. 404, it was decided that a husband who receives into his 
family the children of his wife by a former marriage stands to them in loco paren- 
tis, and in absence of express contract or of circumstances showing a different 
arrangement, has a right to their services, and is liable for their support and edu- 
cation, ‘This case turned on the assumption by the husband of the care and 
direction of the household, and is not to be understood as overriding the general 
rule of the common law, that a husband is not obliged to support the children of 
his wife by a former marriage. In Howe v. Boston Carpet Company, p. 493, it 
was decided that a manufacturing corporation may take shares of another in pay- 
ment of a debt. In Gavett v. Manchester and Lawrence Railroad Company, p. 
501, which was an action of tort brought by a passenger for personal injuries suf- 
fered by reason of the negligence of the defendant’s road, the judge at the trial 
directed a verdict for the defendants, subject to the opinion of the whole court, 
and on the argument, the counsel for the plaintiff argued that negligence was in 
all cases a question for the jury; but the court thought otherwise. That the 
decision is good law cannot be doubted, though it may certainly be said that the 
power of the court to direct verdicts of this kind on the ground of the plaintiff's 
failure to make out a case on his own evidence, is, like the power to nullify a 
verdict as being against evidence, an anomaly in our system. For it must be 
observed that in cases of negligence, the court, when it directs a verdict, does 
really adjudicate upon questions of fact. It cannot say that a railroad pas- 
senger has failed to make out due care on his own part, without directly 
taking cognizance of the general character of railroad travel. The language 
used by the court (BicELow, C.J.) in this case will show our meaning more 
distinctly. ‘* Now it cannot be doubted that the well-known hazards of trans- 
portation on railroads, and the unprotected and exposed situation of persons 
standing on the platform of the car, or attempting to leave it when the train 
is about to start or is actually in motion, render it unsafe for passengers to 
place themselves in such a situation, and preclude the idea that due care can 
be exercised under such circumstances. In the absence of any thing to create 
excitement or cause alarm, the attempt to leave a car while the train is in 
motion, by passing to the outside or stepping off, is prima facie evidence of care- 
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lessness.” In other words, the court takes judicial cognizance of certain facts of 
common knowledge, and decides the case upon them. But it is all a matter of 
degree ; suppose the plaintiff had been a traveller by stage, or say a passenger in 
a city omnibus; a man, instead of a woman as in this case. Omnibus passengers 
frequently leave the conveyance while in motion without danger ; would the court 
say that a male plaintiff who brought an action against an omnibus company, and 
whose evidence showed that the accident happened while he was getting out (the 
omnibus being in motion), could not as a matter of law maintain his action? 


A Digest of the Decisions of the Federal Courts, from the organization of the Gov- 
ernment to the present time. By Freperick C. Bricutty, Esq., of the 
Philadelphia Bar; Author of ‘‘ The United States Digest ;” ‘‘ A Digest of the 
Laws of Pennsylvania;” ‘‘ A Treatise on Equity,” ete. Vol. II. Philadel- 
phia: Kay & Brother. 1870. 

WE do not have to say of this as critics so often do, that a digest can only be 
tested by experience. The profession already know the character of Mr. 
Brightly’s work and would be prepared to assume without inquiry that this, like 
the volume to which it is a supplement, is the result of honest labor, that it 
gathers cases from all quarters, from Wallace’s Reports and from those of Wash- 
ington Territory, from periodicals which every reader knows, and from those 
which few lawyers have ever opened; that it is marked by the same conciseness 
and general accuracy of statement. We can say as much as this from practical 
use of the book. The want of cross references was the greatest defect which 
we discovered in the first volume, and probably may be found so in this; but one 
so easily becomes accustomed to the author's arrangement of his matter that he 
will hardly be long at a loss where to find what he wants. 

It should be added that the author, in a very prepossessing preface, vindicates 
his plan of extracting principles from cases instead of giving an abridgment 
of the facts with the judgment of the court upon them. We believe that he is 
wrong; and that just in proportion as a case is new and therefore valuable, no 
one, not even the judges, can be trusted to state the ratio decidendi. We 
believe that the very essence of a digest, apart from its alphabetical arrange- 
ment, is that it should state cases and not principles. But when the other course 
is deliberately taken, we go no further than to differ, and to be thankful that 
if generalizing was to be done it should be done so well. 


A Selection of Cases on the Law of Contracts. With References and Citations. 
By C. C. Lanapett, Dane Professor of Law in Harvard University. Pre- 
pared for use as a text-book in Harvard Law School. Boston: Little, Brown, 
& Company. 1870. (Part I.) 

Mr. LaNGpELL’s scheme is to present without comment the series of cases by 
which an important principle has been developed, arranged in order of time, and 
after indicating by the heading of the chapter and section the topic to be 
illustrated, to leave the rest to the student. Even head-notes are wisely omitted, 
although for the sake of the profession we shall hope for a full index at the end 
of the volume. The first chapter, for instance, which is on Mutual Consent, 
contains inter alia the line of cases from Payne v. Cave, Cooke v. Oxley, Adams 
v. Lindsell to Dunlop v. Higgins, with parallel American decisions, and with 
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valuable discussions drawn from the Scotch reports and from Merlin. Thus the 
important and difficult question as to the punctum temporis when parties at a 
distance, and attempting to contract with each other, become bound, is seen from 
the time when it was hardly well enough understood to be asked, up to its final 
answer upon the maturest deliberation, and by the highest tribunals. The 
chronological arrangement, although it may sometimes add to the labor of a 
beginner, we have found to be most instructive and interesting. Tracing the 
growth of a doctrine in this way not only fixes it in the mind, but shows its 
meaning, extent, and limits as nothing else can. We must mention that we have 
been struck with the confirmation here afforded to a remark made on the first 
page of this volume of the Law Review, that judges know how to decide a good 
deal sooner than they know why. 

Without going into the contents of the volume in detail, it may be said to have 
in it the whole law of contracts proper; of contracts, that is, considered as 
imposing an obligation upon the parties to them. The only criticism that has 
occurred to us is that the cases on Forbearance, in Section 4 of the chapter on 
Consideration, are collected with an over-scrupulous minuteness. It seems as 
if the desire to give the whole history of the doctrine had led to putting in some 
contradictory and unreasoned determinations which could have been spared. 
Indeed, one surmises that a skeptical vein in the editor is sometimes answerable 
for the prominence given to the other side of what is now settled. But very 
likely he had deeper reasons and is right. At all events we advise every student 
of the law to buy and study the book. If he does not find that the plan of it is 
both original and instructive we shall be mistaken. 


Law and Practice in Bankruptcy. The Practice in Bankruptcy, with the Bank- 
rupt. Law of the United States as amended, and the rules and forms ; together 
with notes referring to all decisions reported to December 1, 1870, to which 
the Rules of the District Court of the United States for the Southern District 
of New York. By Ortanpo F. Bump, Register in Bankruptcy. New York: 
Baker, Voorhis, & Co., 1871. pp. xx. 610. 

WE do not perceive the excuse for making this book so expensive. It is 
intended only to be used as a practical manual for a year or two at most, and 
then to be superseded by later editions or newer digests as it supersedes others 
now. Take out the forms, the rules, and the act, which may be had for the 
asking, and we pay our money for the digest, or rather for that part of it which 
we do not already possess in other forms, and for the treatise on practice; 
good honest work both of them, but they ought to be sold cheap like other 
transitory hand-books. Such practical use as we have made of this edition 


leads us to believe it to be decidedly the best of the works to which the present 
Bankrupt Act has given rise. 


Common Sense versus Judicial Legislation ; being the review of a Law recently 


enacted by the Supreme Court of Massachusetts. By a Layman. New York: 
G. P. Putnam & Sons. 1871. Pamphlet. 


Tuis pamphlet is a criticism of the case of Minot v. Paine, 99 Mass. 101, in 
which the Supreme Court of Massachusetts decided that stock dividends were 
capital, and not income of a trust fund. It begins in this amusing way : — 
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“Not long since I had occasion to consult a lawyer in regard to making my 
will. I have not much to devise, but among my assets were a few shares of stock 
in a railroad. These I decided to put into the hands of trustees, with instruc- 
tions to pay the ‘ whole income’ thereof during his lifetime to Richard Roe, and 
transfer the shares on his decease to John Doe. 

“‘My professional adviser rather startled me by suggesting that the words 
‘whole income’ would not carry out my intentions with regard to my nephew 
Richard, if I wished him to enjoy all the earnings and profits divided by the cor- 
poration. Whereupon, thinking to clinch the matter, I replied, ‘‘ Well, add the 
words ‘and all lawful dividends.’” 

«My adviser shook his head. ‘*‘‘ Whole income and all lawful dividends” 
would seem pretty strong,’ said he, ‘to the uninitiated, but we lawyers know 
better.’ 

“‘Then add ‘ of every name and nature.’ Still my adviser was not content, 
nor was he satisfied till the clause read: * Whole income and all lawful dividends, 
whether the same be made in stock, scrip, or cash, and whether the same be 
styled capital by the Supreme Court of Massachusetts or otherwise.’” 

The writer is evidently possessed of a knowledge of the rudiments of law, 
although he announces himself as a layman on his title page. His brochure is, on 
the whole, of no particular value, since the objections which it urges against the 
decision must be quite patent to all save the laity, and the ‘‘ common sense” view 
of Minot v. Paine, is not likely to influence the perverted minds of the Chief 
Justice and his associates in the decision of future cases. We understand, how- 
ever, that considerations of a legal character have already induced them to 
modify the short and simple rule laid down in Minot v. Paine, in decisions not 
yet reported. 


The Bench and Bar of New York. Containing Biographical Sketches of eminent 
Judges and Lawyers of the New York Bar, Incidents of the important Trials 
in which they were engaged, and Anecdotes connected with their Professional, 
Political, and Judicial Career. By L. B. Procror, Counsellor at Law New 
York: Diossy & Company. 1870. 8vo. 


WE have seldom seen a feebler book than this. The subject is good, and a 
great deal might have been made of it, but the only visible result of what the 
author is pleased to call his ‘‘ toil,” is a dreary collection of heavily padded anec- 
dotes of a totally uninteresting kind. The work will probably be purchased in 
great numbers by the rural bench and bar. 


The Law Magazine and Law Review ; or Quarterly Journal of Jurisprudence. 


September, 1870, to February, 1871. Volume XXX. London: Butter- 
worths. 1871. 


Tue book notices in this number are intelligent, and it contains some interest- 
ing articles. One of these is not that entitled ‘‘ American Legal Notes.” We have 
often wondered why it is that Englishmen allow themselves to write on American 
law and literature with so little knowledge ; but the editors have not bettered mat- 
ters by their selection of an American contributor. ‘‘ Early English Codes” 
restates the general opinion as to the Mirror and Leges Henrici I., which Mr. 
Finlason so disregards in his notes to Reeves. 
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‘«« New Books on Roman Law” gives us a glimpse on the present state of the 
English mind on that subject. The writings of the English civilians do not lead 
us to anticipate much from the second revival which seems to be going on. The 
legal historian or philosophical jurist cannot afford to be ignorant of the works of 
some continental writers; but we have yet to see any evidence that such studies 
will make better practitioners, which is all that most lawyers aspire to be. In fact 
we surmise that the civil law is rather talked about than studied even now in Eng- 
land, and it is hardly even talked about here. We think it can well be left to 
those who will study it notwithstanding its not being included in the regular cur- 
riculum. 


Treatise on the Law of Private Corporations Aggregate. By Josern K. ANGELL 
and Samuet Ames. Ninth edition. Revised, corrected, and enlarged. By 
Joun Laturopr, of the Boston Bar. Boston: Little, Brown, & Company. 
1870. 


Mr. Larnrop’s reputation as an editor is established. He collects his authori- 
ties with fulness and care, and then — rarest of virtues — he cites them in the right 
places. But he is so overscrupulous in abstaining from discussion that we can 
hardly judge of his power in dealing with difficult questions. This is a pleasing 
contrast to the opposite vice which more prevails, but we could wish he allowed 
himself greater latitude. While we repeat that we find the cases to have been 
carefully gathered, we note an occasional omission to show that the editor is 
human. For instance, Barwick vy. English Joint Stock Bank, L. R. 2 Ex. 259, 
ought to be cited as a decision of the Exchequer Chamber almost directly con- 
tradicting the obiter remarks cited § 387, from Western Bank of Scotland v. Addie, 
L. R., 1 H. L. Se. 145. So we miss Bateman vy. Mid-Wales Railway Co., L. R. 1 
C. P. 499, which gives the narrow English rule as to the power of corporations 
to accept bills; Baltimore and Ohio R.R. v. Glenn, 28 Md. 287, on the effect in 
Maryland of a conveyance made by a corporation in Virginia where it was incor- 
porated; Gue v. Tide Water Canal Co. 24 How. 257; Stewart v. Jones, 40 Mo. 
140, against the liability of the franchise to be sold on execution; Butts v. Wood, 
37 N. Y. 317, where a contract between a corporation and one of the directors 
made at a meeting of directors where there was a bare quorum including the one 
interested, was held void; and Buell v. Buckingham, 16 Iowa, 284, contra. 

Over three hundred and fifty cases have been added. 


A Digest of all the reported Cases decided in the Supreme Court of Errors and the 
Superior Court of the State of Connecticut, and in the United States Courts for 
the District of Connecticut, down to those contained in Vol. XXXV. Con- 
necticut Reports, and Vol. V. Blatchford’s Circuit Court Reports, inclusive. 
By Simron E. Batpwin, of the New Haven County Bar; Lecturer on Con- 
stitutional and Commercial Law in Yale College. Boston: Little, Brown, & 
Company. 1871. 


A Dicest can to a great extent defy criticism, as about the same number of 
people will buy it whether it is well or ill done. It is the tool which every work- 
man must have, and which none but workmen care to possess. The features 
which we most notice in this one are the excellence of the mechanical device by 
which the key word or words of each statement are double-leaded so as to catch 
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the eye at once; the usual want of sufficient cross references ; and as it seems to 
us the satisfactory character of the digesting. In speaking of Mr. Brightly’s new 
volume we have expressed our conviction that a digest like a head-note should 
state facts categorically, and give the judgment under a ‘“‘ Held.” Mr. Baldwin 
leans to this form of statement, although he often allows himself an introductory 
“Where,” which is superfluous, 


A Treatise on the Statutes of Elizabeth against Fraudulent Conveyances; The 
Bills of Sale Registration Acts and the Law of Voluntary Dispositions of Prop- 
erty independently of those Statutes; with an Appendix containing the above 
Acts and the Married Women’s Property Act, 1870; also some unpublished 
cases (1700-1733) from the Coxe and Melmoth MS. Reports. By Henry 
W. May, B. A., &. London: Stevens & Haynes. 1870. 


In the preface of this book the author expresses ‘‘ his surprise that the labors of 
some far abler pen than his own have not been attracted by a subject so full of 
interest,” and says that he has aimed at attaining originality by working almost 
entirely from the reports of decided cases. The subject and the work are both 
very good. The former is well chosen, new, and interesting. The latter has the 
quality which always distinguishes original research from borrowed labors. There 
are six parts to the work: the first on the General Operation of the Statute of 
Elizabeth against Fraudulent Conveyances, and the general distinctions between 
them; the second on the Rights of Creditors under 13 Eliz. ¢. 5, this part being 
subdivided into chapters and very well arranged ; the third on the Rights of Pur- 
chasers under the 27 Eliz. c. 4; the fourth on What is a Valuable Consideration 
under the Statutes of Elizabeth; the fifth on Voluntary Dispositions of Property 
independently of the Statutes of Elizabeth; How validly made, and when liable 
to be set aside; the sixth on Points of Practice and Costs under the Statutes of 
Elizabeth. We cannot go at length into the merits of the different parts, but we 
may refer to the discussion in the fifth of the question of equitable gifts by way 
of a voluntary declaration of trust, where for the first time the whole matter is 
laid out in an orderly manner in the light of recent cases. When Spence wrote, 
the decisions were in a confusion which he did little to clear up, and as we have 
had occasion to remark, the last editor of Story did not take the chance which 
offered of being first in the field. 

In the third chapter of the fourth part we are not quite sure that the author 
does not fall into a confusion under the head of Ex post facto considerations, p. 
296, et seq. The principle of Prodgers v. Langham that a voluntary settlement 
may be made valid as against purchasers by a subsequent marriage entered into by 
the husband on the faith of that provision, seems to come in here properly enough, 
because the settlement must be taken to have been made with intent to induce the 
marriage, and therefore the marriage, when it occurs, may be called the consider- 
ation of the settlement. But it seems to be overrefining to say that a cohveyance 
by a voluntary grantee to a bona fide purchaser for value, retroactively imparts 
a consideration to the former conveyance. The true ground would seem to be 
that the title passed, notwithstanding the fraud or want of consideration, which 
only gave certain persons the election to avoid that title if they saw fit. Before 
they have avoided it, it passes into the hands of a third person who, as he takes 
bona fide and for value, has an equity equal to theirs, and whose legal title is 
therefore allowed to prevail. 
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The House of Lords Cases on Appeals and Writs of Error, and Claims of Peer. 
age, during the sessions 1858-1864. By Cuartrs Ciark, Esq., of the Mid- 
dle Temple, Barrister-at-Law. By appointment of the House of Lords. Vols, 
VII. VIII. IX. and X. Boston: Little, Brown, & Company, 1871. 

Amonc the interesting cases in these volumes are Whicker vy. Hume, vol. 7, p. 
124, and the still more important one of Moorehouse y. Lord, vol. 10, p. 272, on 
domicile ; the latter a very leading case as modified by Udny vy. Udny, L. R. 1H. 
L. Se. 441. In vol. 7 we also find Chasemore v. Richards, p. 349, on subterranean 
waters, and Dolphin v. Robins, p. 390, one of the series of cases on the effect of 
Scotch divorces on English marriages. In vol. 8 are Wing v. Angrave, deny- 
ing that among persons whose death is occasioned by one and the same cause, 
there is any presumption, either of survivorship or that they died at the same 
time ; and Coz v. Hickman, the case which changed the complexion of the English 
law about partnership as to third persons. In vol. 9 is Brook v. Brook, p. 193, 
which held void a marriage between domiciled British subjects within the pro- 
hibited degrees, celebrated while they were temporarily in a country whose laws 
allowed such marriages. Beamish v. Beamish, p- 274, follows The Queen v. Millis, 
and holds that a clergyman cannot perform his own marriage ceremony. Stuart 
vy. Bute, p. 440, is important on the jurisdiction of chancery over infants, and 
amusing for a lecture to the Scotch Judges which it contains. Backhouse vy. Bonomi, 
p. 503, is one of the great cases on the right of lateral support. In Lynch v. 
Knight, p. 577, a wife, joining her husband for conformity, brought slander for say- 
ing that she had been almost seduced by B. before her marriage, etc. ; per quod her 
husband put her away from him and she lost his consortium, but the action was not 
maintained. New Brunswick § Canada R. § L. Co. v. Conybeare, p. 711, is 
one of the line of cases on the liability of companies for the fraud of their direc- 
tors. Enohin v. Wylie, vol. 10, p. 1, is very strong in favor of the courts of the 
domicile of a testator, as against other courts within whose jurisdiction personalty 
is found. The Queen v. Saddlers’ Company, p. 404, relates to the power of cor- 
porations to make by-laws, and Di Sora v. Phillipps, p. 624, to the principles to 
be applied when contracts made in a foreign country and foreign language come 
before the Court. 

Every one of the decisions we have mentioned will be recognized by our read- 
ers as of the very first importance on the subject to which it relates, and there 
are many others almost equally valuable side by side with them. We are delighted 
to hear that vol. 11, which came out too late for notice, is to be followed by a 
reprint of Clark & Finnelly. There could not be a more meritorious enterprise. 
But we shall hope for substantial notes. 


Commentaries on the Law of Bailments, with Illustrations from the Civu and the 
Foreign Law. By Josreru Story, LL. D. Eighth edition. Revised, cor- 
rected, and enlarged. By Epmunp H. Bennett. Boston: Little, Brown & 
Company. 1870. 8vo. 


Tne additions to Story on Bailments made by the present editor, relate chiefly, 
as he says in his preface, to the law of pledges, innkeepers and carriers. 
‘« Some new sections have been added, and over six hundred recent cases cited, 
affirming or qualifying the original text.” The editing is well done; the recent 
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cases appear to have been carefully collected, and the new sections are marked 
by that clearness of statement which is one of the best features of Mr. Bennett's 
legal style. 

We have heretofore expressed the opinion (5 Am. Law Rev. 11), that the law 
of innkeepers has no real connection with that of bailments. A bailment, accord- 
ing to Story, is ‘‘ a delivery of a thing in trust for some special object or purpose, 
and upon a contract, express or implied, to conform to the object or purpose of the 
trust.” Without discussing the general question whether, in a rational system of 
law. bailment would be one of the titles, or whether the fact of delivery, in 
addition to the ordinary fact of contract furnishes a logical basis of division, it 
would seem that as the law of innkeepers is founded upon the custom, and not 
upon delivery, it has nothing whatever to do with bailment. 

It may perhaps be doubted whether any end is gained by the incorporation of 
cases of possession by captors; by revenue officers; by prize agents; by 
officers of courts; by finders of lost property on land; and by salvors in the 
law of bailment. They are called by the learned author of the commentaries, 
“Special or quasi bailees for hire.” But is the analogy consistent with the 
author’s definition? To take a single instance, salvors are entitled to compensa- 
tion for their services, and have a lien on the property found or rescued. Finders 
on land have no such lien, and are entitled to no compensation, unless it is 
specially promised. The cases seem to bear but a very remote resemblance to 
one another, and delivery is out of the question in cases of lost or abandoned 
property. To make it possible to class together cases in none of which there is 
any delivery, and in some of which there is no reward, as coming under the 
law of ‘* quasi bailment for hire” a broader definition seems necessary. If bail- 
ment is not dependent upon delivery, strictly speaking, but rather upon the fact 
of what might be called permissive possession, the term might be made to include 
the cases mentioned above. May it not be that bailment properly includes all 
cases in which property comes into the hands of strangers not claiming title, 
whether by accident or design ? 


Reports of Cases argued and determined in the Supreme Court of the State of New 
York. By ApranaM LansinG, Vol. II. New York and Albany: Banks & 
Brothers. 1871. 

Mr. LanstnG’s volume is a model of condensation. The useless practice of 
printing briefs without regard to their importance, and the vicious habit of making 
the head-note out of a mass of irrelevant extracts from the opinion, he carefully 
avoids. Indeed as to the first point he is a little puritanic; a brief now and then 
throws valuable light upon the decision. But as to head-notes it is impossible to 
be too strict, and the practice of Mr. Barbour in this respect was at once so loose 
and so inveterate that we hardly expected to find his successor treading from the 
very outset the narrow and thorny path. 

In Channon v. Lusk, p. 211, the plaintiff and defendant were owners in com- 
mon of a quantity of oats, which were in the defendant's possession, in the latter's 
barn. The plaintiff demanded his share, but the defendant refused him permis- 
sion to appropriate it, and ordered him off the premises. The plaintiff brought 
an action in the nature of trover, and he was held entitled to recover. Cole v. 
The People, p. 371, was of an indictment for grand larceny. One of the wit- 
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nesses for the prosecution called at the trial, gave material testimony against 
the prisoner, but a cross-examination was rendered impossible by her sudden 
illness. The prisoner's counsel requested to have the evidence struck out, or 
that the trial should be postponed, or that the prisoner should be discharged. 
These requests were all refused. Held, that the refusal to strike out the evidence 
was error. The People v. Miller, p. 396, decides that the Attorney-General has 
not the power at common law to prosecute an action in the name of the people, 
against commissioners appointed under an act of the legislature to restrain them 
from issuing town bonds, provided for by such act, on the ground of non-perform- 
ance of the conditions precedent required thereby. In The People v. Church, p. 
459 (one of the Erie cases), will be found some curious learning on the subject 
of judicial status, which is however of little use outside of the State of New 
York. Whitney v. Snyder, p. 477, was an action against the defendant as maker 
of a promissory note. The plaintiff was a bona fide holder for value. The 
defendant offered to prove in defence that he was unable to read, and that when 
he signed the note it was represented to him, and he believed it to be, a contract 
entirely different in character. The offer was refused. Held, error. Brickner 
v. The New York Central Railroad Company, p. 506, was a case involving the 
law of master and servant. The action was brought to recover damages for 
injuries received by the plaintiff while in the employ of the defendant. An 
attempt was made to establish the principle that in cases of corporations who can 
only act by agents, the directors may be regarded as the master, and that all per- 
sons in their employ, whatever their rank, stand to each other in the relation of 


co-employees as regards the question of negligence. But the Court say that 
**such a doctrine is simply monstrous.” 


The Massachusetts Civil List for the Colonial and Provincial Periods, 1630-1774. 

Being a list of the names and dates of appointment of all the Civil Officers con- 
stituted by authority of the Charters, or the Local Government. By WiLi1AM 
H. Wuirmore, A. M. Albany: J. Munsell. 1870. 


In this book ‘* an attempt has been made to furnish lists of all the civil officers 
appointed under the authority of the two charters of Massachusetts, from the 
first settlement of the Colony until the overthrow of the Royal Government, 
together with the dates of such appointments.” Such a list must be of great 
value to students. The work seems to have been done with accuracy. We 
notice one trifling error; the second index purports to contain the names of Jus- 
tices of the Peace and of Coroners only. The first index purports to contain all 
other officers; but on looking for the names of Notaries Public, we find them 
under the second index. These, however, are microscopic defects. 


The Law of Wills: Parts II. and III. Devises, Legacies, and Testamentary 

Trusts ; Their Construction, Discharge, and Mode of Enforcement; The Pro- 
bate of Wills; The Duties of Executors, Administrators, and other Testa- 
mentary Trustees; and the Settlement and Distribution of Estates, with the 
Law of Trusts. By Isaac F. Reprietp, LL.D. Second edition. Boston: 
Little, Brown, & Company. 1870. 


‘* Tat portion of the work upon the Law of Trusts,” the author says, ‘‘ is so 
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brief, that it is necessarily very incomplete ; but it has been prepared with great 
care, and contains the outline of a complete treatise, so far as not already fully 
presented in other portions of the work.” If this only means that care has 
been used, and not that Judge Redfield used it, it is probably true, for we have 
always understood that Mr. Lewin’s treatise on that subject was a careful and 
laborious performance. But when the author continues, ‘‘ We venture to trust 
to the same indulgence, ete. . . . for its acceptance in this imperfect form, and 
to hope, ete., ete. ; and that, when completed, it may form what is much needed, 
—a complete American Treatise upon the Law of Trusts;” and when on page 
517, § 72 a, we read, ‘‘ The American cases profess in the main to follow the 
English law upon the subject of Trusts, even more implicitly than upon some 
others. It is for this reason that, in this brief outline of the law on that topic, 
we have not alluded more to the decisions of the American Courts,” we should 
suppose, did not the known character of the writer make such an interpretation 
impossible, that he meant to intimate that the labor of the preparation was his. 
He will thank us for calling attention to the ambiguity, for the care of abridging 
and paraphrasing Lewin can hardly have been great, and the sections 72 a- 
72 d, 90 a, and 118 a-118i, in all about seven pages, and the two or three 
scattering American notes, including a portion of the head-note to Walker v. 
Walker, 9 Wall. 743, on page 544, and the solution of the woman’s rights ques- 
tion on page 475, we take to be thrown in for the love of the thing. 

Some parts of the second and third volumes which we have examined with 
care we think better than the first. They contain a great mass of American and 
English law not wholly accessible elsewhere. 


Michigan Reports. Reports of Cases determined in the Supreme Court of Michi- 
gan, from July 7, 1869, to January 5, 1870. Hovey K. Crarkeg, State 
Reporter, Vol. I., being Vol. XIX. of the Series. Detroit: Richmonds & 
Backus. 1870. 

In our last number we mentioned the resignation of Mr. Jennison and the 
appointment of Mr. Clarke. We are glad to see from the note at the beginning 
of the present volume, that the reporter is selected by the Court whose decisions 
he reports. This is certainly one of the best, if not the best, way of choosing 
such officer. His duties are essentially clerical, and he is an officer of the court. 
His responsibility is to the judges and the bar. The public cannot understand 
whether his reports are good or bad until they are enlightened by the criticism of 
professional lawyers. To vest the power of selecting such an official in a political 
body, as is done in some of the States, is to confess either a total ignorance or a 
total disregard of the principles which govern appointments to office. 

Mr. Clarke does his work well, though there is room for improvement. He 
has a tendency to lapse into an indiscreet habit of conveying the opinion into the 
head-note, which he ought to struggle against. There is no more baleful vice, 
nor one which brings its votaries to surer ruin, 

We notice a few of the more interesting cases. Huson v. Dale, p. 17, was an 
action for slander; defendant pleaded the general issue; it was held that he 
might introduce evidence to rebut malice and mitigate damages that at the time 
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the slanderous words were spoken, he had reason to believe them to be true. In 
Travers v. Inslee, p. 98, the Court decide that the statute of Michigan providing 
that ‘no replevin shall lie for any property taken by virtue of any warrant for 
the collection of any tax, assessment, or fine in pursuance of any statute of this 
State,” does not prohibit a party whose property is taken on a tax warrant for 
the taxes of a third person, from maintaining the action. It would be difficult 
to find a better instance than this of judicial amendment of a statute. In 
Clemens v. Conrad, p. 170, it was held that under the United States stamp 
laws, the Federal Courts only are precluded from receiving unstamped instru- 
ments in evidence. In Ellis v. Maxson, p. 186, error was assigned for the 
admission of parol proof of a contract for the sale of lands in the State of Illinois, 
there being no evidence to show what the law of that State required to make such 
contracts valid. The evidence was held properly admitted. The Court say, ‘‘A 
parol contract to sell lands was good at common law. It is only made void by 
statute. If we should make any presumption in the absence of evidence, as to 
the provisions of any foreign laws, it would be that they conform in substance to 
the general principles of the common law. “How universally we could make such 
a presumption, it is not necessary to consider now.” The East Saginaw 
Manuf"g Co. v. The City of East Saginaw, p. 259, is an interesting case on the 
subject of legislative contracts. The State passed a law in 1859, exempting from 
taxation the property of companies formed for the purpose of boring for and manu- 
facturing salt. A subsequent act limited the exemption to a period of five years, 
The plaintiff company claimed that the original act constituted a contract between 
the State and parties organizing under it, protected by the Constitution of the 
United States. The Court decided otherwise, CAMPBELL, J., delivering a dis- 
senting opinion. Roberts v. The People, p. 401, was an information charging 
Roberts with an assault with intent to commit murder. The prisoner introduced 
evidence of intoxication. The Court decided that the specific intent must be 
proved, and that if intoxication rendered such intent impossible (though the 
intoxication were voluntary) he could not be held responsible. Some interesting 
remarks will be found in the opinion on the legal effeet of combined insanity and 
intoxication. 

The table of ‘‘ cases cited” contains only Michigan cases. We think this is a 
mistake; it should contain all. 


Reports of Cases argued and determined in the Court of Appeals of Maryland. 
By J. Suaar Srocxert, State Reporter. Vol. XXXII. Containing Cases 
in October Term, 1869, and April Term, 1870. Baltimore: John Murphy & 
Co., 1871. 

We have so recently noticed the 30th and 31st of Maryland (5 Am. Law 
Rey. 357), that it is only necessary to call attention to one or two of the deci- 
sions contained in the volume before us. 

Wilhelm v. Caylor, p. 151, was a bill in equity for a partnership account. A 
partnership was dissolved in 1841 by mutual consent, and there was no evidence 
of any dealing or transaction between the partners themselves, or as between the 
partners, or either of them, and third persons, on account of the partnership 
after June 12th, 1841. The bill was filed on the 28th of November, 1848, the 
time limited by the Statute of Limitations having elapsed. It was decided 
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(Stewart, J., delivering a dissenting opinion) that an account between one 
partner and another in reference to their partnership affairs is not within the 
exceptions to the Statute of Limitations in regard to accounts concerning trade or 
merchandise between merchants, and that the bill for an aecount was barred. It 
seems from the opinion that the common law action of account is in force in 
Maryland, being provided for by statute. The Washington Fire Insurance Com- 
pany of Baltimore v. Kelly, p. 421, was an action on a policy of insurance 
against fire. A condition in the contract provided that ‘if the interest in 
property to be insured be a leasehold interest, or other interest not absolute, 
it must be so represented to the company, and expressed in the policy in writ- 
ing, or otherwise the insurance sball be void.” The court held, that the interest 
of a mortgagor in possession before foreclosure, was not within the terms of 
this condition ; also, that an executory contract for the sale of the insured prem- 
ises is not a sale within the meaning of clauses providing for the avoidance of 
the policy in case of sale or conveyance without the consent of the company. 
Atvey, J., dissented as to this point. Hollohan v. The State, p. 399, was 
an indictment under an article of the Maryland Code, providing a punishment 
for ‘‘every person convicted of the crime of an assault with intent to rob;” 
the indictment charged an assault with the intent ‘‘feloniously to rob.” The 
indictment was held good. 

We find no table of ‘‘ cases cited,” and we must again call the attention of the 
reporter to the unnecessary diffuseness of his head-notes. 


Institutes of American Law. By Joun Bouvier. New edition. By Danser A. 
GLEAson. 2 vols., 8vo. Philadelphia: George W. Childs, 1870. 
Tuis edition does not seem to have been brought out with sufficient care to 

increase the value of the original work very much. What that value was, is, we 

think, generally understood. It was a thoroughly unobjectionable compilation, 
made by a learned and conscientious writer. It has never superseded Blackstone 


or Kent, nor gained the reputation fairly won by the Law Dictionary of the 
same author. 


The American Reports. Containing all Decisions of general interest decided in 
the Courts of Last Resort of the several States, with Notes and References. 
By Isaac Grant Tuompson. Vol. I. Including Cases decided in the Courts 
of Maryland, Massachusetts, Wisconsin, Iowa, Vermont, Pennsylvania, and 
New York. Albany: John D. Parsons, Jr., 1871. 

Tuis is an attempt to enable American lawyers to possess all the important 
and valuable cases decided during the year in the courts of last resort throughout 
the United States, at a comparatively small expense. Is it likely to succeed ? 
Let us see. We are told in the preface that ‘the volumes of these reports will 
_be issued at intervals of four or six months, thus giving two or three volumes a 
year.” The number of reports from which selections are to be made, is estimated 
pretty correctly by the editors at about fifty per annum. Seven volumes, and two 
cases from an eighth, inserted to complete a term, are represented in the book 
before us. At the same rate it will be doing well to compress thirty of the fifty 
into three. But this is not the most striking form of the difficulty. The selec- 


tions here have been made with judgment, but they do not begin to exhaust the 
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cases of general interest. Lay on one side all decisions on points of construc- 
tion of wills, statutes, and the like, a most important class in modern times, and 
there are still many omitted which are as deserving of a place as others which 
are reprinted. Dingley v. Boston, 100 Mass. 544, for instance, is an elaborate 
argument on the right of the legislature to declare the existence of a nuisance, 
and authorize a city to take the fee of a large tract of land for the purpose of 
abating it. A collection is not satisfactory which has to leave out a case like that. 

The truth is, the publishers are between the horns of a dilemma, either to limit 
their market by much increasing the frequency of their issues, or else to choose 
cases arbitrarily to a certain extent, and so to more or less dissatisfy everybody. 
Some justification is always necessary for printing elsewhere decisions which 
appear in the regular reports. ‘They may be anticipated in ephemeral publica- 
tions, they may be arranged for the instruction of the student, as in Mr. Lang- 
dell’s most valuable book, or those which relate to a particular subject may be 
gathered for the library of the specialist, as in Mr. Bigelow’s forthcoming volume 
of fire and life insurance cases. But we do not think that this publication makes 
good its claim for a place. 

The work of the editors is not ill ales They have shown judgment as we 
have said, and the head-notes are fair, although in the Massachusetts cases they 
are not as good as the originals, and it is hard to look kindly on an attempt to 
rewrite the careful statements of facts without reference to the original papers. 

If the work is continued it is to be hoped that a new series of unauthorized 
citations of ‘* Amer. R.” will not take their place side by side with the detestable 
L. & Eq.” and E. C. L.” 


The Western Jurist. For December, 1870, and January and February, 1871. 


The American Law Register. For December, 1870, and January and February, 
1871. 


The American Law Times. 
‘The United States Jurist. Washington, D. C. 
The Internal Revenue Record and Customs Journal. New York. 
The National Bankruptcy Register. New York. 
‘The Pacific Law Reporter. San Francisco. 
‘The Albany Law Journal. 

The Chicago Legal News. 

The Legal Gazette. Philadelphia. 

The Legal Intelligencer. Philadelphia. 

The Pittsburg Legal Journal. 

The New York Daily Transcript. 


The Lower Canada Jurist. Collection de Decisions du Bas-Canada. For No- 
vember.and December, 1870, and January, 1871. 
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The New York Medical Journal. For December, 1870, and January and Feb- 
ruary, 1871. 


The Medical Investigator. Chicago. 


The Canada Law Journal. Toronto. For December, 1870, and January and 
February, 1871. 


The Local Courts’ and Municipal Gazette. Toronto. 
The Law Times. London. 


The Solicitors’ Journal and Reporter. London. 
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Abbott’s Legal Remembrancer. The Legal Remembrancer. Containing concise 
statements of the law as it now is, on subjects of general importance, particularly 
adapted to the State of New York. Edited by Austin Abbott. 12mo, sheep, 
$2.75. Baker, Voorhis, & Co., New York. 

American Reports. Containing all Decisions of general interest decided in the courts 
of last resort of the several States, with Notes and References. By I. G. 
Thompson. Vol. 1. 8vo, sheep, $7.50. J. D. Parsons, Jr., Albany. 

Angell & Ames on Corporations. Treatise on the Law of Private Corporations 
Aggregate. By Joseph K. Angell and Samuel Ames. Ninth edition. Revised, 

corrected, and enlarged. By John Lathrop. 8vo, sheep, $7.50. Little, Brown, & 

Co., Boston. 


Arkansas Reports. Vol. 25. (Cox.) 8vo, sheep, $6.50. Price & Barton, Little 
Rock. 

Bassett’s Criminal Pleading, Precedents of Indictments, and Special Pleas. 8vo, 
sheep, $4.50. E.B. Myers, Chicago. 

Benedict’s Admiralty Practice. The American Admiralty, its Jurisdiction and Prac- 
tice, with practical forms and directions. By Erastus C. Benedict. Second 
edition. 8vo, sheep, $7.50. Banks & Brothers, New York. 

Bouvier’s Institutes of American Law. New edition. By D. A. Gleason. 2 vols. 
8vo, sheep, $12.00. George W. Childs, Philadelphia. 

Brightly’s Digest of the Decisions of the Federal Courts. Vol. 2. Royal 8vo, sheep, 
$3.50. Kay & Brother, Philadelphia. 

Bump’s Law and Practice in Bankruptcy. Third edition. 8vo, sheep, $6.50. Baker, 
Voorhis, & Co., New York. 

California Reports. Vol. 88. (Robinson.) 8vo, sheep, $10.00. M. D. Carr, 
Francisco. 

Campbell’s Law of Negligence. 8vo, cloth, 5s. London. 

Connecticut Digest. A Digest of all the reported cases decided in the Supreme 
Court of Errors and the Superior Court of the State of Connecticut, and in the 
U. S. Courts for the District of Connecticut. By Simeon E. Baldwin. 8vo, 
sheep, $10.00. Little, Brown, & Co., Boston. 

Coote & Tristram’s Practice of the Court of Probate. New edition. 25s. London. 

Crocker’s Duties of Sheriffs, Coroners, and Constables, with practical Forms. Second 
edition. 8vo, sheep, $7.50. Banks & Brothers, New York. 

Cutler’s Law of Naturalization Acts. 1870. 12mo, cloth, 7s. 6d. London. 

Davidge & Kimball’s Compendium of Internal Revenue Laws, with Decisions, Rulings, 
Instructions, Regulations, and Forms. 8vo, sheep, $7.50. W.H. & O. H. Mor- 

rison, Washington. 

Elwell’s Medical Jurisprudence. A Medico-legal Treatise on Malpractice and Medi- 
cal Evidence, comprising the elements of Medical Jurisprudence. By John J. 

Elwell, M.D., member of the Cleveland Bar, &c., &c. Third edition. Revised 

and enlarged. 8vo, $7.50. Baker, Voorhis, & Co., New York. 
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Fisher’s Stamp Act of 1870. 8vo, 7s. 6d. London. 

Foss’s Biographia Juridica. A Biographical Dictionary of the Judges of England. 
From the Conquest to the present time, 1066-1870. By Edward Foss. 8vo, 
cloth, $6.50 ; half calf, $9.00; calf, $10.00. Little, Brown, & Co., Boston. 

Georgia Reports. Vol. 40. (Hammond.) 8vo, sheep, $7.00. J. W. Burke & Co., 
Macon. 

Goddard’s Treatise on the Law of Easements. 8vo, cloth, 14s. London. 

Heyl’s U. S. Duties on Imports. By Lewis Heyl. 8vo, cloth, $3.00. W.H. & O. 
H. Morrison, Washington. 

House of Lords Cases on Appeals and Writs of Error, Claims of Peerage, and 
Divorce. (Clark.) Vols. VII., VIII., IX., X., & XI. (completing the present 
series). 8vo, sheep, per volume, $6.00. Little, Brown, & Co., Boston. 

Hunter’s Suit in Equity. Fifth edition. By Lawrence. Crown 8vo, 10s. 6d. London. 

Illinois Digest. A Digest of the Illinois Reports, from the earliest period to the year 
1869. By C. H. Wood and J. D. Long. 2 vols. 8vo, sheep, $15.00. E. B. 
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Boston. 
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New York. 

May on Fraudulent and Voluntary Conveyances. A Treatise on the Statutes of 
Elizabeth against Fraudulent Conveyances ; the Bills of Sale Registration Acts, 
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utes; with an Appendix, &. By Henry W. May, B.A. Stevens & Haynes, 
London. 

Merchants and Bankers’ Almanac for 1871. 8vo, cloth, $2.00. Published at the office 
of the Bankers’ Magazine, New York. 

Michigan Reports. Vol. 19. (Clarke.) 8vo, sheep, $5.00. Richmonds & Backus. 
Detroit. 

New Hampshire Reports. Vol. 48. (Hadley.) 8vo, sheep, $4.50. B. W. Sanborn 
& Co., Concord. 

New York Supreme Court Reports. (Barbour.) Vol. 57. 8vo, sheep, $5.50. W. 
C. Little & Co., Albany. 

New York Court of Appeals Reports. Vol.42. (Hand.) 8vo, sheep, $4.00. Banks 
& Brothers, New York. 

New York Superior Court Reports. (Sweeney.) Vol. 1. 8vo, sheep, $7.00. Banks 
& Brothers, New York. 

New York Supreme Court Reports. (Lansing.) Vol. 2. 8vo, sheep, $5.00. Banks 
& Brothers, New York. 

O’Flanagan’s Lives of the Lord Chancellors and Keepers of the Great Seal of Ireland. 
2 vols. cloth, 86s. Longmans, London. 

Ortolan’s History of Roman Law. By Pritchard & Nasmyth. 8vo, cloth, 28s. 
London. 

Ray on the Medical Jurisprudence of Insanity. -The Medical Jurisprudence of 
Insanity. By Dr. Isaac Ray. Fifth edition. Revised and enlarged. 8vo, sheep, 
$6.00. Little, Brown, & Co., Boston. 
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Redfield’s Law of Wills. Vols. 2and8. By I. F. Redfield, LL.D. 8vo, sheep, per 
vol. $7.50. Little, Brown, & Co., Boston. 

Redman’s Law of Railway Companies. A Treatise on the Law affecting the Duties 
and Obligations of Railway Companies as Carriers of Goods and Live Stock, 
By Joseph H. Redman. 12mo, cloth, 3s. 6d. London. 

Robinson’s Practice. The Principles and Practice of Courts of Justice in England 
and the United States. By Conway Robinson. Vol. 6. 8vo, sheep, $7.50. 
Woodhouse & Parham, Richmond. 

Rouse’s Practical Conveyancer. Third edition. Sup't to 1870. 2 vols. 8vo, cloth, 
30s. 

Saunders’ Law of Negligence. Post 8vo, cloth, 9s. Butterworths, London. 

Smith’s Compendium of Mercantile Law. Eighth edition. 8vo, cloth, 36s. London. 

Smith’s Manual of Equity Jurisprudence. By J. W. Smith. 12mo, sheep, $4.00, 
W. H. & O. H. Morrison, Washington, D.C. 

Story on Bailments. Commentaries on the Law of Bailments, with Illustrations from 
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Revised, corrected, and enlarged. By E. a. Bennett. 8vo, sheep, $7.50. Little 
Brown, & Co., Boston. 

Story on Sales. A Treatise on the Law of Sales of Personal Property, with Illustra- 
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By E. H. Bennett. 8vo, sheep, $7.50. Little, Brown, & Co., Boston. 
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in 1. 8vo, sheep, $8.00. Soule, Thomas, & Winsor, St. Louis. 

Tennessee Reports. Cooper’s edition. (Cooke.) 8vo, sheep, $5.00. Soule, Thomas, 
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Tomkins’ and Jencken’s Modern Roman Law. A Compendium of the Modern Roman 
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Juris Civilis. By F. J. Tomkins & H. D. Jencken. 8vo, cloth, $5.00, London. 
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Richmond. 

Wade’s Code relating to the Poor in the State of New York. 8vo, sheep, $3.50. 
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Yeaman’s Study of Government. The Study of Government. By George H. 
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UNITED STATES. 


Bar Assocrations.—It is very evident that the Bar Association of New 
York is not to be the only society of the kind in the country. A general meet- 
ing of the bar of Baltimore, held on February 8th, passed the following reso- 
lutions : — 


The judges of the courts, the members of the bar, and the students of law, of 
the city of Baltimore, now here assembled in general meeting, deeply impressed with 
the importance of maintaining the dignity of their profession as a learned, honorable 
and useful calling, do now 

Resolve, That it be recommended to the judges of the courts of the city to enforce 
such rules of admission as will introduce to the brotherhood of the bar only persons 
of such general education, professional learning, and well ascertained probity of char- 
acter, as will insure their maintenance of the good name and usefulness of the profes- 
sion. And we do further 

Resolve, That it be recommended to the practising members of the bar to discour- 
age, by discountenancing, all conduct in the profession which shall tend to degrade it 
from its honorable character, and make it the resort of unscrupulous practitioners, 
rather than the calling of high-toned and honorable gentlemen. And we do also 
recommend them to cultivate in their students the most elevated aims of professional 
life, and the highest estimate of the learning its proper pursuit exacts, and the moral- 
ity which ought to be its best adornment. And we do further 

Resolve, That little can be done towards the accomplishment of the objects of this 
meeting without the concurrence and co-operation of the students of law, from whose 
ranks are to be drawn the future makers, upholders, and promoters of the good name 
of the profession. To them we recommend a course of professional study, extensive, 
thorough, and obtained through the best teaching which collegiate facilities will 
afford ; and we exhort them above all to make their professional aims look far higher 
than the mere pursuit of a calling for hire, but to contemplate it in its nobler aspects 
as the most potent arm of justice, and a pursuit for the exercise of the highest 
morality. 

In aid of these recommendations, and as strongly promotive of the objects of this 
meeting, we recommend the formation of a Bar Association, whose object shall be 
to take in its care the general interests of the profession, to cultivate by the honors of 
its membership and by the seal of its approbation the highest standard of profes- 
sional honor, and to promote by association the harmony and good feeling which 
ought to prevail in a well-ordered profession. To this end we recommend the 
appointment of a committee to consider and report upon the subject at a future 
meeting. 


In Pennsylvania, also, a society has been incorporated called tbe ‘‘ Pittsburg 
Law Association,” the objects of which are ‘* the elevation of character, superin- 
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tendence of the general interests, and cultivation of a fraternal feeling among 
the members of the profession.” 

The causes which have led to the formation of these societies, though more evi- 
dent in New York than anywhere else, are very general in their character. The 

great democratic flood which has been filling the bench with political partisans, 
the minor legal offices with political hacks, and the bar with an indiscriminate 
herd of camp-followers, has spread its waters over the whole country ; the strong 
places of conservatism may here and there have bid it defiance, but the general 
tide has flowed steadily and surely on. In New York the evil has reached its 
climax; there the practice of the law has become a branch of trade, and the 
bench an engine, now of political, now of pecuniary corruption. But no state is 
in a condition to return pharisaical thanks that the administration of its laws is 
what it ought to be. It is impossible to read the decisions rendered in some of 
the western courts without seeing that the causes which have produced such dire 
confusion in the great metropolis of the east, are also at work there. And it is 
to be remembered that the superior courts are the lgst to feel the baleful effects 
of these evil causes. The inferior tribunals may be hopelessly corrupt, while the 
courts of last resort remain to all appearance sound. 

But common as the evils are, the citizens of New York cannot complain of 
injustice when that city is by general consent taken as the extreme example of 
them. The article on the New York Bar Association, which we publish elsewhere, 
written by one who is engaged in reforming the abuses which he so truthfully 
depicts, will convince any one of this. It is not New York which has the right 
to complain of the condition of opinion in the rest of the country, it is the rest 
of the country whose right and duty it is to express its horror at the condition of 
affairs in New York. It is therefore with no ordinary interest that we watch the 
progress of a society ‘‘ established to maintain the honor and dignity of the pro- 
fession of the law, . . . and to increase its usefulness in promoting the due 
administration of justice,”' and it is with no ordinary regret that we are obliged 
to state it as our deliberate opinion that the Association has as yet done little or 
nothing to accomplish the objects in view. It will be seen from the article on 
another page that the Association has obtained a charter, has offered a reward for 
the apprehension of some bravos, and has wholly failed in its attempt to rid New 
York of Barnard and Cardozo. When asked what the Association has done, its 
members proudly point to its charter; we fear that being incorporated by the 
New York Legislature is not such a crowning glory that the Association can induce 
people to believe this charter all they have a right to expect. Nor will the 
** cultivation of social intercourse,” which is provided for by the constitution, and 
which we have no doubt is actively going on, do very much to promote the due 
administration of justice, or to maintain the honor and dignity of the profession. 
If the Association is to promote these objects, it must do something more effec- 
tive than has yet been accomplished. 

But we have no desire to deal in glittering generalities. To be specific, the 
Association must do one thing, and that speedily, if it expects to gain the respect 
of the profession throughout the country, — we mean that it must immediately 
examine into the charges of unprofessional conduct, fraud, and perhaps crime, 
made in the most respectable quarters, against one of its members, Mr. David 


1 Const. of the Bar Association of New York, art. ii., 4 Am. Law Rev. 614. 
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Dudley Field. We do not refer to the charges brought against him by Mr. Samuel 
Bowles. ‘The controversy between them as to the duties of lawyer and client was 
uninteresting to the last degree ; uninteresting because it had nothing to do with 
the merits of the real question relating to Mr. Field’s conduct. The question 
discussed between them was the old one, whether a lawyer should advocate the 
causes of his clients regardless of their character, or whether, and to what 
extent, he should avoid giving advice to wicked men. The conclusion reached 
by most lawyers who read the correspondence was the stale and unprofitable one 
that Mr. Field was a very clever casuist, and that Mr. Bowles was not. But we 
do not propose to enter into the discussion of the matter here. It is one which 
is most hotly discussed by those who know least of it; by members of debating 
societies, by collegians and students not yet admitted to practice, by the commer- 
cial classes, and most of all by women. Well-worn arguments may be found in 
any treatise on legal ethics, which will convince the unprejudiced reader that 
lawyers must be at liberty to appear unquestioned for whomsoever they will. 

These academic disputations have nothing to do with the real question. The 
question which is of interest to the profession throughout the country, and 
especially to the Bar Association of New York, is whether Mr. Field has been 
guilty of practices, the nature of which no one has ever doubted. He is accused 
by Mr. F. C. Barlow, himself a member of the Association, of acts of the most 
villainous character. In the current number of the North American Review, 
Mr. Albert Stickney, also a New York lawyer, makes similar charges. We do 
not propose to examine them, or to express our opinion as to the weight of the 
evidence ; it is enough to say that if the accusations made can be proved, Mr. 
Field is not fit to belong to any association which has for its object the mainte- 
nance of the dignity and honor of the profession. 

It may be urged that this is not a public affair; that the matter is of no more 
public interest than the internal administration of any other club or society. It 
has been said, if Mr. Field is guilty of unprofessional conduct, he should be dis- 
barred ; if judges are corrupt they should be impeached. No idea can be more 
mistaken than that any such processes are possible. In the present condition 
of society in New York, impeachment simply brings a political partisan before a 
caucus of his political friends, to say nothing of the fact that the caucus itself is 
as corrupt as the criminal who is brought before them. Disbarring also is out 
of the question, because the machinery is hopelessly rotten. There is therefore 
no public tribunal before which lawyers can be brought; the only body which is 
at once competent and respectable is the Bar Association. By the tenth article 
of its constitution, any member ‘‘ may be suspended or expelled for misconduct 
in his relations to this Association, or in his profession, on conviction thereof in 
such manner as may be prescribed by the by-laws.” It will be seen by reference 
to the article in another part of the Review that measures have been taken to 
make this provision of the constitution effective. 

Mr. Field ought to be tried and expelled, or tried and acquitted. He, above 
all men, ought to demand the investigation. And the facts also ought to be 
made in some manner fully known to the public, that they and the profession 
may understand them. Nor will any one place any confidence in the results of 
the investigation unless it is conducted in a thorough manner. It has been 
rumored that the charges against Mr. Field may be investigated by a committee 
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of the association, regulating its proceedings by the rules which govern courts of 
law. If this means that the technical rules of evidence are to be followed, it 
seems to us wholly wrong. The question is not whether Mr. Field has committed 
acts which render him legally liable, but whether he has committed acts which 
render him unfit to be a member of a society which has for its object the main- 
tenance of the dignity and honor of the profession. Evidence might show this 
which would fall far short of establishing a legal liability. All evidence ought to 
be admitted for the very reason that a proceeding of this kind is not judicial. 
The investigation of this case must prove the title of the Association to a con- 
tinued existence. If it confesses incompetence to deal with such questions it had 
better at once close its doors, lest it bring down upon itself the well-deserved 
contempt of the profession. 


APPOINTMENTS. — We give below a list of appointments made through the 
Department of Justice, during the 3d session of the 41st Congress, excluding 
those already given in the Review : — 

John A. Minnis, U.S. Attorney, North District of Alabama; Hiram J. Spring- 
field, U. S. Marshal, North District of Alabama; Robert W. Healy, U. S. Mar- 
shal, South District of Alabama; William Story, U. S. District Judge, West 
District of Arkansas; Ebenezer T. Wells, Asso. Just. Sup. Ct. Colorado T.; 
Alexander Garden, Member of the Levy Court, D. C.; Stephen M. Golden, 
Member of the Levy Court, D. C.; Nathan Sargent, Member of the Levy Court, 
D. C.; John M. McKinney, U. S. District Judge, South District of Florida; 
James R. Beckwith, U. S. Attorney for Louisiana; Roland G. Usher, U. S. Mar- 
shal, District of Massachusetts; James Henry, U. S. Marshal, West District of 
Michigan; Michael Shaughnessy, U. S. Marshal, South District of Mississippi; 
James S. Botsford, U. S. Attorney, West District of Missouri; John L. Murphy, 
Asso. Just. Supreme Court, Montana T.; Cornelius Hedges, U. S. Attorney for 
Montana; Jonas Seely, U. S. Attorney for Nevada; Singleton M. Ashenfelter, 
U. 8. Attorney for New Mexico; Benj. F. Tracy, U. S. Attorney, East District 
of New York; Samuel R. Harlow, U.S. Marshal, East District of New York; 
Russell Hastings, U. S. Marshal, North District of Ohio; William R. Thrall, 
U. S. Marshal, South District of Ohio; James H. Coggeshall, U.S. Marshal for 
District of Rhode Island; D. J. Baldwin, U.S. Attorney, East District of Texas; 
Alexander Rives, U.S. District Judge, West District of Virginia; R. W. Hughes, 
U. S. Attorney, West District of Virginia; A. S. Gray, U. S. Marshal, West 
District of Virginia; Levi Hubbell, U. 8. Attorney, East District of Wisconsin ; 
Joseph W. Fisher, Asso. Just. Sup. Ct., Wyoming T. 


ALABAMA. 


PoxrticaL AssasstNaTIons. — Cynthia M. Gunter v. Dale County. This case 
grew out of an act passed by the General Assembly of Alabama in 1868, enti- 
tled ‘* An act to suppress murder, lynching, and assaults and batteries.” The 


first section is in the following words: ‘‘ That whenever, in any county of this | 


State, any person shall be assassinated or murdered by any outlaw, or person or 
persons in disguise, or mob, or for past or present party affiliation or political 
opinion, the widow or husband of such person so murdered or assassinated, or 
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the next of kin of such person, shall be entitled to recover of the county in 
which such murder or assassination. occurred, the sum of five thousand dollars as 
damages for such murder or assassination, to be distributed _ among them 
according to the laws of Alabama regulating the distribution of the estates 
of intestate decedents.” Pamph. Acts, 1868, p. 452. Under the authority 
of this act the plaintiff, Mrs. Gunter, brought suit. The Supreme Court 
(Peters, J.) held the act constitutional. 


CALIFORNIA. 


Testimony. Supreme Courr.— The People v. Brady. The 
following extract from the opinion of the court in this case delivered by TEMPLE, 
J., shows the scope of the decision : — 


The defendant, a white man, was convicted of the crime of robbery, committed 
upon Hing Kee, a Chinaman, who was permitted to testify against the defendant on 
the trial. The ruling of the court admitting this testimony against the defendant’s 
objections is assigned as error, and is the only question raised on this appeal. 
Section fourteen of the act of this State concerning crimes and punishments, as 
amended in 18638, reads as follows: ‘‘ No Indian or person having one-half or more 
Indian blood, or Mongolian or Chinese, shall be permitted to give evidence in favor 
of, or against any white man.” This section is in full force, unless it is rendered 
inoperative in whole or in part by a clause in the Fourteenth Amendment to the 
Federal Constitution, which amendment, so far as material to this inquiry, reads as 
follows: “ All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the State wherein 
they reside. No State shall make or enforce any law which shall abridge the 
privileges or immunities of the citizens of the United States. Nor shall any State 
deprive any person of life, liberty, or property without due process of law, nor 
deny to any within its jurisdiction the equal protection of the laws.” It is 
claimed that the statute which denies to the Chinaman the right to testify 
against a white man is in conflict with this amendment, because it deprives the 
Chinaman of some degree of legal protection which it accords to the white man. 


The court held the act in force, and ordered a new trial. WatLtacre and 
SpracuE, JJ., concurred. Crockett, J., concurred in the decision, and in the 
opinion ‘‘ except in so far as it dissents from or questions the correctness of cer- 
tain views expressed” by him in The People v. George Washington, 36 Cal. 658. 
Ruopes, C. J., dissented, considering the act abrogated by the Fourteenth 
Amendment. 


CONNECTICUT. 


Supreme Court Decisions. — The following decisions have been made by 
the Supreme Court of Errors, and will appear in Vol. 36, Conn. Reports. 

It is not necessary to sustain an action at common law for malicious prose- 
cution that the plaintiff should have been acquitted upon such prosecution. If he 
were discharged without a trial, by an abandonment of the proceedings before 
any plea, and this were done not by his consent, it will be sufficient; if there 
was in fact no probable cause. — Brown v. Randall. 
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If a depositor in a savings bank delivers his bank-book to another, with the 
declared intention to give him the money deposited, this is a good delivery, and 
a perfect gift of the money. — Camp's Appeal. 

A discharge obtained under the United States Bankrupt Act of 1867 can be 
impeached collaterally in a State Court, if set up as a defence to any action, by 
proof that the bankrupt committed any of the fraudulent acts, which, under the 
provisions of that act, would sustain a direct proceeding in the United States 
courts, to set aside the discharge. — Beardsley v. Hall. 

Several co-tenants of real estate may acquire by prescription a right of way 
over other land, owned in severalty by one of their number. — Bradley's Fish 
Company v. Dudley. 


FLORIDA. 


Are Rattroaps Pustic Works ? — Two justices of the Supreme Court (Harr 
and Wrstcorr, JJ.), have given an opinion to Governor Reed, the gist of 
which is that railroads are ‘‘ public works” within the meaning of the Florida 
Constitution. We suppose this to be an opinion of the majority of the court, 
though it does not appear from the newspaper report whether this is so or not. 
The letter of the governor is addressed to the chief justice (Hon. E. M. Ran- 
DALL), but no opinion on his part is given. 


GEORGIA. 


Rewer Law.— It will be remembered by those who have been in the habit of 
looking through the American Digests of this Review, that the ‘‘ Stay Laws,” 
which were very generally enacted by the Southern legislatures at the end of the 
war, were also very generally held unconstitutional by the Southern courts. This 
was the case in Georgia. It seems that the Legislature of Georgia has now made 
a second attempt to accomplish the same result by making it a condition prece- 
dent to recovery in actions ‘‘ upon any debt or contract, or cause of action, made 
or implied before” June 1, 1865; that the plaintiff prove ‘that all legal taxes, 
chargeable by law upon the same, have been duly paid for each year since the 
making or implying of said debt or contract.” We have received an opinion by 
Hopkxrnys, J., in the Fulton Superior Court, delivered in the case of James F. 
McClure v. D. H. Silvey et al., to the effect that this is unconstitutional ; but the 
facts which called for the adjudication do not appear. 

The spirit of the act, as he justly observes, is shown by § 6, which allows the 
defendant in suits founded on any such contracts to set off any losses the defend- 
ant may have suffered during the war from the destruction or depreciation of 
property, or which were otherwise fairly and legitimately produced directly or 
indirectly by said war, or the results thereof! 


ILLINOIS. 


Divorce Practice. — The law of divorce is, with the exception of one or two 
States, very much the same all over the Union. In Indiana, however, the courts 
have a discretionary power to grant divorces, a power which the governor in his 
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last message declares to be ‘‘ at war with the fundamental idea and elementary 
definition of law.” But this discretion is not the only cause of confusion. The 
practice in many of the states has been of the loosest kind. In Illinois, it has 
been common to refer cases, and have all the evidence taken out of court, a sys- 
tem, it seems to us, fraught with danger. In Indiana, the governor says that 
strict regulations as to residence and proof are necessary. Indeed, the laxity 
has been so great, that the name of ‘divorce lawyer” has become a scandal and 
areproach. We have before us the advertisement of a member of the Western 
bar, who offers to obtain divorces for any body, — ‘‘ a common article for five 
dollars.” 

It is quite time that such abuses should be reformed, and it gives us great 
pleasure to see that the Circuit and Superior Courts of Cook County, Illinois, — 
the county in which Chicago is situated, — have adopted stringent rules on the 
subject, and that the judges are in earnest, and mean to put a speedy end to the 
fraudulent use of judicial processes. In Indiana, the governor, besides the 
recommendations we have mentioned above, advises that when the cause of divorce 
arises in another State, at a time when the plaintiff was not a resident of Indi- 
ana, no divorce shall be granted without proof that the matters relied on would 
have been a good cause of divorce by the laws of the State within which the same 
happened. 


Tue Cnuenry Case. — The decision of the Supreme Court of Illinois, on the 
appeal from the order of Judge Jameson, enjoining the ecclesiastical tribunal, 
which was summoned by the bishop of the Protestant Episcopal Church of Illinois, 
for the trial of the Reverend Charles Edward Cheney, on a charge of mutilating the 
religious services prescribed by the prayer-book is reported in the Chicago Legal 
News for January 28. That the injunction was dissolved will surprise no one ; at any 
rate, no lawyer. As the court were unanimous in the opinion that the complain- 
ant’s objections to the proceedings before the ecclesiastical court were most of 
them frivolous, and all of them untenable, it would seem they might have stopped 
there. But the temptation to do a little fine writing on the independence of 
church and state, and to give the usual condescending expression of approval to 
“Christianity pure and simple,” were too strong for the majority of the court. 
In some states this would be a matter of course ; but we are rather surprised to 
find the Supreme Court of Illinois adopting this style of giving judgment. 

The opinion of the majority of the court would seem to go to the extent of 
holding that any body of clergymen declaring themselves an ecclesiastical court 
were judges of their jurisdiction, either because ‘* presumed to be deeply versed 
in biblical and canonical lore,” or because ‘* prompted, as they doubtless are, by 
the teachings of divine revelation, and the kindly influences of Christian charity.” 
Suppose the rule of a religious body should provide that no clergymen should 
be removed from office except by the sentence of a court of twelve other clergy- 
men chosen by the whole body of the clergy, and suppose the bishop or other 
chief functionary should appoint three clergymen as a court, and the three clergy- 
men should remove one of their brethren from his office, and refuse him his 
stipulated salary. Are the courts of law to hold their hands because these three 
clergymen are ** presumed to be deeply versed in biblical and canonical lore,” or 
because they are ‘‘ doubtless prompted by the kindly influences of Christian 


XUM 


j 

| 

| 


562 SUMMARY OF EVENTS. 


charity?” We cannot think that the majority of the court meant this, but their 
language is so unfortunately vague as entirely to justify the minority in protesting 
against their being supposed to adhere to any such extraordinary doctrine. 

We have before said (4 Am. Law Rev. 180), that this whole proceeding seems 
to us to have been misconceived; and the more we reflect on it the more we are 
convinced of the correctness of our first view. An injunction is not the proper 
remedy for such a case. If the ecclesiastical tribunal has jurisdiction, the courts 
of equity ought not to interfere ; if it has no jurisdiction then they need not. As 
well might a clergyman seek an injunction to restrain the old women of the parish 
from asking him impertinent questions. When he is refused his salary, or is not 
allowed to preach in his church, or is otherwise deprived of his rights, then law 
and equity can both step in for his protection. 

The reason why chancery restrains proceedings in courts of common law or in 
other courts, is not because those courts have no jurisdiction, but because full 
justice cannot be done there between the parties ; the interference of chancery is 
founded on the very fact that those courts have jurisdiction, and have the power 
of pronouncing a valid and binding judgment ; that is, can do harm. If they had 
no such power there would be no need of an injunction. 

The court in this case refused the injunction, but we could wish that they had 
set their faces more positively against the dangerous extension of this summary 
remedy to cases for which it was not intended, and for which it is not adapted. 
The hideous spectacle of injunction piled upon injunction which the New York 
courts have recently shown might well have served as a warning. 


IOWA. 


Circuit Court or THE Unrrep States. — District of Iowa. King et al. v, 
Wilson et al. A long course of decisions in the lowa Supreme Court, held, that 
municipal taxation in aid of railroads was unconstitutional. The latest decision 
of the court is, however, exactly the other way. Under these circumstances, the 
complainants filed their bill in the Circuit Court, asking for an injunction to 
restrain the collection of a railroad aid tax. Ditton, J., denied the injunction, 
adhering to the rule that the latest decision of the state supreme court must be 
followed. The difficulty in the case seems to have been that the federal court 
did not know how soon the latest decision might itself be overruled. 


MASSACHUSETTS. 


Haseas Corpus. —Unirep States Circurr Court. District of Massa- 
chusetts. In the matter of Julius F. Hartwell, petitioner for a writ of habeas 
corpus. In this case a very curious point was decided. The petitioner was sen- 
tenced on the 28th of June, 1870, ‘‘to pay a fine of one hundred thousand 
dollars, and to be imprisoned and confined in our State’s jail at Lenox, in the 
county of Berkshire, in this district, for the term of five years, and stand com- 
mitted till this sentence be performed.” By virtue of certain acts of the legis- 
lature of Massachusetts, the Lenox jail was removed to Pittsfield in the same 
county; the petitioner was also removed to Pittsfield, and brought this petition 
on the ground that his detention there was illegal. The court (Lowe, J.) 
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held that the removal was lawful, and remanded the prisoner. The court say 
«the laws of the State at the time the petitioner was committed to the jail at 
Lenox authorized the keeper to remove prisoners from one jail to another in 
the same county if he found it desirable. The common law, in my opinion, 
gave him the power in all cases of necessity, which by the laws of Massachusetts 
is given in cases of contagion or fires. Those statutes form a part of this sen- 
tence. It is not necessary for the court to insert in the sentence that the keeper 
may remove the prisoner in case of pestilence or fire. That is implied. It is 
also implied, that in any other case of necessity the keeper may remove his pris- 
oner from the jail to which he was committed. 

«+ But at all events the right of the State to take down a jail and build another, 
whether in the same or another town, must be recognized. A new jail at Lenox 
would be just as much without the terms of the commitment in this case as a new 
jail at Pittsfield. The States have no right to discharge the prisoners of the 
United States direetly or indirectly. They have never asserted that right. They 
have the right to establish a new jail for an old one. This was settled in the cases 
in 1 Wharton, 439, 445, cited by the petitioner, and they have a bearing on this 

_ case in that aspect.” 


Tue Law Scnoor or Harvarp Cottece. —In the October number of the 
Law Review we made some strictures on the past condition of the Harvard Law 
School, on the ground, as sufficiently appeared from the context, that the school 
undertook to confer degrees without preliminary examination. These remarks 
have brought into the field, in defence of the school, that veteran pamphleteer, 
Judge Parker, formerly a professor in the school. We are glad to see this 
defence, because it exposes the weakness of the existing system more effectually 
than any thing we could have said. For this reason, and also because the system 
of conferring degrees without examination is about to come to an end, we have 
little interest in carrying on a protracted discussion. 

The pamphlet does however contain one pertinent criticism; we refer to the 
remarks upon the present library regulations: ‘‘ The students are now fenced off 
from access to the books, except as they receive them from the hands of the 
librarian or his assistants.” The object of this rule is to keep the books in good 
order and to prevent stealing ; but the number of books lost by thieving has been 
very small, and the preservation of the appearance of the library is a trifling 
consideration. Free access to the books is an absolute necessity. 


MICHIGAN. 


Natoratization. —Unirep States District Court. Eastern District of 
Michigan. In Admiralty. The United States v. Barque Acorn. It has been 
decided in this case by Loncyeak, J., that an order of naturalization issued by 
a court of competent jurisdiction, can only be impeached collaterally on the same 
grounds on which a judgment can be attacked. The case was a libel for alleged 
violation of the registry laws; the libel alleging that the claimant at the time of 
taking the oath for the purpose of obtaining enrolment, was not a citizen of the 
United States. The libellant introduced evidence tending to show that the 
claimant had not had a continuous residence in the United States for five years 
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preceding his naturalization. The claimant relied upon an exemplified copy of 
the record of his naturalization, from the terms of which it appeared that the 
requisite length of evidence was a question of fact which had been directly before 
the court, and had been acted upon. There was no question of fraud or collusion, 
The District Court held that the record could not be impeached. 


Pieapinc.— Untrep States District Court. Eastern District of Michi- 
gan. In Admiralty. George W. Allenv. The Barque H. P. Baldwin. Lone- 
year, J. holds in this case that an allegation in a libel for collision, that the 
vessel libelled **in passing up by the starboard side, was so carelessly, negli- 
gently, unskillfully, and recklessly navigated,” as to cause the collision, is insuf- 
ficient. It should state the facts wherein the negligence consisted. 


MINNESOTA, 


Buz to Cancer Poricy.—Usrrep States Circurr Court. Minnesota 
District. The Home Insurance Company of New York v. Samuel Stanchfield 
etal. In this case the court (MILLER and Ditton, JJ.), refused to entertain a 
bill to cancel a fire policy, filed after a loss, where the foundation for the relief 
sought was the fraudulent representations of the assured in procuring the policy, 
with respect to the property, its ownership, value, and the amount of the incum- 
brances, when such fraudulent representations were a good defence at law to an 
action on the policy, and available, as such, to the company. 

The policy contained two provisions, usual in such. instruments, which were 
considered by the court te bear upon the question to be decided. One was, that 
the loss, if any happened, was not payable immediately, but only after the pre- 
liminary proofs required by the policy were furnished. The other was, ‘‘ that no 
suit or action of any kind against said company for the recovery of any claim 
upon, under, or by virtue of this policy, shall be sustainable in any court of law 
or chancery, unless such suit or action shall be commenced within the term of 
twelve months next after any loss or damage shall occur.” 

The concurring opinion of Mutter, J., is in the following words : — 

I am entirely satisfied with the opinion prepared by the circuit judge, both with 
the result and the course of argument by which that result is attained. I think the 
turning points of the case are, that the loss had occurred before the bill was filed, and 
that by reason of the limitation in the policy as to the time of bringing suit, and the 
allegation that the defendants were threatening to sue at law, there is no danger of 
indefinite delay, nor is there any other circumstance alleged warranting a resort to 
equity. In case such a bill were filed before loss, or if a life policy, before death, I 
am strongly inclined to believe it should be sustained. 


It seems from some passages in the principal opinion, that the case was decided 
in the exercise of ‘‘ discretion.” Dr.on, J., says: — 


We do not deny that equity has jurisdiction, by reason of the fraud alleged, to 
entertain the suit, but are of opinion that it is inexpedient to exercise it under the 
case made by the bill. To leave the parties at law seems to be a more reasonable 
and proper exercise of the discretion which the court has in bills to cancel contracts, 
than to retain the bill and exercise the authority asked. 
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The case contains an interesting quere as to whether statutes making parties 
competent witnesses, and compelling them to testify at the instance of their adver- 
sary, do not take away the right to maintain a bill merely to obtain a discovery 
in aid of another action or defence. 


NEW YORK. 


RESOLUTIONS ADOPTED BY THE JUDGES. — The following resolutions were 
adopted by the judges assembled at Albany on the 20th of December last for the 
purpose of revising the rules of courts of record : — 


Resolved, That the legislature be requested to repeal all existing provisions of law 
relating to the admission of attorneys and counsellors in the several courts of record 
of this State, and that the justices of the Supreme Court, or some of them, be author- 
ized to provide by general rules for the examination and admission of attorneys and 
counsellors. 

Resolved, That the legislature be requested to repeal the existing provisions of law 
relating to the place of deposit of moneys paid into court, except in the first judicial 
district, and that provision be made by law for designating in each judicial district a 
place of deposit for such moneys, and regulating the investment of the same, and the 
fees to be allowed to the persons charged with the investment of such moneys. 

Resolved, That the legislature be requested to amend the statute relating to the 
general terms of the Supreme Court, so as to permit the justices of the general term 
in each department to regulate the time, place, and number of general terms to be 
held in their respective departments. Such regulations to be adopted prior to the 
twentieth day of December in each year. 

Resolved, That his excellency, the governor, be requested to invite the attention of 
the legislature to the necessity of making provision by law for the appointment of a 
reporter of the decisions of the Supreme Court, as provided by the Constitution. 

Resolved, That a copy of the above resolutions be submitted to his excellency, the 
governor, with a request from this convention to communicate the same to the legis- 
lature. 


As to the first resolution, we understand that the judges were unanimously in 
favor of requiring a period of study for attorneys and counsellors, but the Judi- 
ciary Act of 1847 declares that ‘‘ no term of clerkship or period of study shall be 
required.” The judges, it will be seen, request the repeal of this provision. 


ATTACHMENT IN ApMIRALTY. —Unitep States Circuit Court. astern 
District of New York. In Admiralty. Joshua Atkins v. The Fibre Disintcgrat- 
ing Company. In this important case the respondents were a New Jersey cor- 
poration, having a manufactory and carrying on business in the eastern district 
of New York. Wooprvrr, J., decides that a Court of Admiralty in one district 
cannot obtain jurisdiction to proceed against an inhabitant of another district by 
attachment of his goods. ‘* The question is not affected by the circumstance that 
the respondents are a corporation. For the purposes of the question a corpora- 
tion must be deemed an inhabitant of the State in which it is incorporated, and it 
is as clearly within the reason of the rule, regulating jurisdiction over inhabitants 
as a natural person. I therefore treat the question precisely as I should if the 
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respondent was a natural person, an inhabitant of New Jersey, sued in the east- 
ern district of New York, by attachment of his goods, and not found nor served 
with process.” In Cushing v. Laird, decided by BLarcurorp, J. (4 Am. Law 
Rey. 615), the respondent was an alien not found within the district. Of this 
decision Wooprurr, J. says, that ‘‘the case now before me raises no con- 
troversy ” with it. 


RemovaL or Causes To Unirep States Courts. —Unirep States Crr- 
curr Court. Northern District of New York. Fisk v. The Union Pacific Rail- 
road Company. A point of general interest has been decided in this case by 
Netson and Biarcurorp, JJ., that under the Act of Congress, of July 27, 
1868, parties claiming the right to a removal are not obliged to join in the peti- 
tion, but may apply for it separately, as they are served with process or otherwise 
brought into court. 


Conriict or States anD Unitep Srates Courts. — Unirep Srates Di1s- 
trict Court. Southern District of New York. In the matter of Thomas H. 
Neill, on habeas corpus. This case arose out of an attempt on the part of the 
well-known Judge McCunn, of the New York Superior Court, to release one 
Casey, an enlisted soldier of the United States, serving in the forces under the 
command of General Thomas H. Neill. General Neill did not produce the body 
of Casey, and thereupon Judge McCunn issued a warrant, under which the State 
sheriff arrested the General. At this stage of the proceedings a petition for a 
writ of habeas corpus was presented to Blatchford, J., by General Neill, who 
was at once discharged. The case is a long one, and we should give a more 
detailed account of it, but for the fact that the proceedings of Judge McCunn are 
not generally interesting from a legal point of view. 

When General Neill was brought before Judge Blatchford, a motion was made 
before Judge McCunn, for an order on the sheriff to show cause why a return to 
the attachment should not be made. Judge McCunn declined to grant the order 
until he should ascertain what action the Federal Court would take, saying (we 
quote from the Albany Law Journal), ‘‘ If I were to allow this order, a collision 
between the State and Federal tribunals might be provoked, a catastrophe which 
I am anxious to do all in my power to avoid. But regardless of all consequences, 
I should issue the order, if I were not persuaded that the Federal judge, before 
whom General Neill has been carried, will at once decline to take cognizance of a 
matter which is plainly within the exclusive jurisdiction of this court. The moment 
that judge is apprized that General Neill is in custody of the sheriff, upon a charge 
of contempt of the authority and order of this court, he cannot do otherwjse than 
remand the general into the custody of the sheriff, to respond to this court for 
disobedience of its mandate. I have been advised that Judge Blatchford proposes 
to hear the matter to-morrow, and being assured that he will respect the legiti- 
mate authority of this court, and will remand General Neill into its custody and 
jurisdiction, I shall reserve the decision of this motion until I am informed 
whether the result be in aecordance with my expectation. Motion at present, 
denied, with liberty to renew in the event the Federal Court order the discharge 
of General Neill from the custody of the sheriff.” The motion has not been 
renewed. 
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Narronan, Bank Decision. — Court or THe Unrrep Srares. 
Southern District of New York. In Equity. The Manufacturers’ National Bank 
of Chicago v. Edward Baack et al. The bill in this case described the plaintiffs 
as ‘¢ The Manufacturers’ National Bank of Chicago, Illinois, a banking corporation, 
incorporated and existing under and by virtue of an Act of the Congress of the 
United States, entitled an Act to provide a national currency secured by a pledge 
of United States bonds, and to provide for the circulation and redemption thereof, 
approved June 3, 1864, and having capacity to sue by the above title, and a 
citizen of the State of Illinois, and located, and residing, and doing business in 
the city of Chicago, in said State.” It described the defendants as citizens of the 
State of New York. The allegations of the bill as to the incorporation and loca- 
tion of the plaintiffs were admitted by stipulation. The plaintiffs moved for an 
injunction, and the appointment of a receiver; and the question arose whether, 
on the allegations of the bill thus admitted, with the fact that the allegation of the 
bill as to the citizenship of the defendants was not denied by the answers, the 
court had jurisdiction. On the 10th of January last, BLarcurorp, J. decided in 
favor of the jurisdiction. 


‘Cory Brerore Pusiication. — Superior Court of the City of New York. 
Palmer v. De Witt. (Pamphlet. Diossy & Co.) This was a suit for an injune- 
tion to restrain the defendant {rom printing or publishing a drama called ** Play.” 
Before it had ever been acted or published, its author, T. W. Robertson, a British 
subject, residing in London, sold to the plaintiff the exclusive right of printing, 
publishing, and performing the same, together with all his rights therein and 
thereto as the author thereof, throughout the United States. After the plaintiff's 


purchase, ‘‘ Play” was publicly performed at the Prince of Wales Theatre in 
London for a great number of times, with the sanction of the author. The 
defendant received the words of the comedy, and a description of the arrange- 
ment, stage directions, &c., &c., from persons who had seen these public perform- 
anees in England; and he had printed and sold, and he still openly offered for sale 
copies of said comedy identical in all respects with the plaintiff's copy. An 
elaborate opinion was delivered by Monet, J.,‘to the effect that the plaintiff, as 
assignee of the British author's rights in this country, had a right of property at 
common law which would continue until the work was published. That our copy- 
right acts were only intended to originate a right after publication, and do not 
affect, but are rather ancillary to the common law ownership of literary com- 
positions before that event. That the only publication contemplated in the 
copyright laws is a publication in print. That apart from those acts public repre- 
séntations are not such a publication as to destroy the property of the author or 
his assignee, inasmuch as the whole value of this kind of property lies in the 
using it for such representations. That as it did not expressly appear that the 
parties from whom the defendant obtained the comedy had carried it away in their 
memory only, they could not be presumed to have done so, as the burden was on 
the defendant to show that he had come by his copy lawfully; (and there was a 
pretty decided intimation of the opinion of the court, that if the play had been 
carried away in memory only, it would not better the defendant's case). And 
finally that it did not matter that there was no notice to the spectators of the 
London performance not to carry away or use the comedy. 
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The decision may or may not be right, but the argument drawn from the author's 
** property” in his composition, is a conclusion a diclo secundum quid, ad dictum 
simpliciter, and is not the first example of the danger of using a word of such 
fiexible meaning in one’s premises. 


OHIO. 


INVOLUNTARY ASSIGNMENT OF Poricy. —Unitep States District Court. 
Northern District of Ohio. S. Starkweather v. The Cleveland Insurance Co. 
This was an action brought by the assignee of an involuntary bankrupt to recover 
upon a policy of insurance issued by the defendant company. The policy was 
issued to W. in 1868, and in 1870, within the life of the policy, but after W. was 
adjudicated a bankrupt and the assignee appointed, the premises were destroyed 
by fire. The defence was based on two clauses in the policy which read thus: 
«If the title to the property is transferred or changed, this policy shall be void; ” 
**if, without the written consent of the company, this policy shall be assigned, it 
shall be void.” The court (SHerMan, J.), held that the assignment of the bank- 
rupt’s title was an involuntary transfer by operation of law, and therefore not 
within the meaning of the covenants in the policy. Whether the same decision 


would be given in the case of a voluntary bankruptcy, is not stated in the 
opinion. 


PENNSYLVANIA. 


REVISION OF THE Statutes. — We find in the Legal Intelligencer of February 
17th an account of a bar meeting, held for the purpose of taking action in regard 
to the report of the commissioners to revise the Statutes of Pennsylvania. It 
seems that the commissioners have reported their revision to the legislature, and 
the bar have a natural desire to examine and criticise the new code before it is 
hastily enacted into law. This is the more necessary as the commissioners have 
** undertaken to introduce some changes in the law, and to rewrite almost every 
statute now in force.” A committee was appointed by the meeting to exam- 
ine the revision, and if in their judgment it should be expedient, to prepare a 
memorial to the legislature, ‘‘ and to take such other action as shall be deemed 
necessary and proper,” with power to call to their assistance other members 
of the bar. 

As the commission has not been at work more than four years, if so long, it is 
not probable that a little delay can seriously impair the value of their labors. If 
a remodelling of every statute now in force has been attempted, we should say 
that a lifetime would hardly suffice. 


UTAH. 


Tue Suppression or Mormonism.— The Utah Supreme Court consists of 
James B. McKean, C. J. and Srricktanp and Hawtey, JJ. The chief justice at 
a recent term of the Third District Court held at Salt Lake City, delivered some 
opinions which are of more than local interest. One of the first of these was on 
a demurrer to a challenge to the array of grand jurors; the challenge was on 
the ground that the grand jury had not been drawn and summoned in accord- 
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ance with the territorial laws. The court sustained the demurrer on the ground 
that the territorial laws were in conflict with the laws of Congress on this subject, 
and that the court was a court of the United States, entirely independent of the 
territorial laws. On similar grounds, in the case of the United States v. Snow, 
the court held that Zerrubabel Snow had no authority to act as territorial attor- 
ney-general. In the matter of the applications of Sandberg and Horsley for 
naturalization, Sandberg in reply to interrogations put by the court answered in 
substance, that he regarded it as in accordance with the laws of God for a man to 
have more than one wife at the same time; and that if the laws of the country 
forbade it, he regarded it as his duty to obey the laws of God rather than the 
laws of man. Horsley refused to answer, and by his manner as well as by his 
words said, in substance, that that was his own business and not the business of 
the court. And the application was refused on the ground that Sandberg ‘‘ sat- 
isfied ” the court that he was not, and Horsley failed to “satisfy” the court he 
was ‘a man of good moral character, attached to the principles of the Consti- 
tution of the United States, and well-disposed to the good order and happiness 
of the same.” 

In some other naturalization cases the applicants each admitted that they had 
two wives, but each alleged that he was married to his second wife prior to the 
Act of July 1, 1862. The court dismissed the applications however. 

We have also received a copy of the opinion of Haw ey, J. in the case of 
Frederick J. Taylor v. Josephine Taylor, said to be ‘‘ one of the most important 
decisions ever delivered in the territory in its effects upon Mormon institutions.” 
The judge stated the facts in the following manner : — 


This is an appeal from the Third District Court of this territory, and arises upon 
a bill in chancery. From the record it appears that the appellant on the twenty- 
fourth day of February, 1870, filed in the office of the clerk of said Third Judicial 
District Court his bill of complaint against the appellee, alleging among other things 
that the appellee, by false, deceitful, and fraudulent representations, induced the 
appellant on the twelfth day of December, 1869, to marry her: that said false, deceit- 
ful, and fraudulent representations consisted in that she represented herself to be a 
decent, virtuous, and respectable woman: whereas in fact, she was at that time 
enceinte by another, and that, within a few weeks after his marriage with her, she was 
delivered of a child, and that thereupon, for the purpose of concealing from him its 
birth, caused its death, and threw its body into the vault of the privy ; that so soon 
as these facts became known to the appellant, to wit, on the sixteenth day of Feb- 
ruary, 1870, he left and separated himself from her; that instead of being a decent, 
virtuous, and respectable woman at the time he married her, as she represented her- 
self to be, she was in fact at that time lewd and lascivious in her character, as well as 
being enceinte, as aforesaid. Appellant prayed for a divorce under the statutes of this 
territory, and for such other and further relief in the premises as might be agreeable 
to equity, &c. It also appears from the record, that the appellee was duly sum- 
moned, &c., but she failed to appear, and omitted to put in an answer to the charges 
the said bill of complaint contained. Upon the hearing of the case in the court 
below, upon argument of counsel for the appellant, the said district court (Chief 
Justice Wilson presiding) dismissed the case on the ground the said district court 
had no original jurisdiction in cases of divorce, and that the Probate Court had 
exclusive jurisdiction. Thereupon, exception was taken thereto by the appellant, 
and an appeal prayed for and taken, and the said cause of error duly assigned. 
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The court held that under the organic act the probate courts could not 
have jurisdiction of marriage and divorce, and that the District Court had juris- 
diction. How this decision bears upon the Mormon question we do not under- 
stand, unless it be that the probate courts are in the hands of Brigham Young, 
while the superior tribunals are presided over by monogamic judges. The 
opinion of Mr. Justice Haw ry contains one of the most glowing descriptions 
of married life that we have ever seen: ‘* While it is recognized as a civil 
contract by the law, for the protection of civil rights, it nevertheless proceeds 
from the higher reiations of soul and mind, in a dual condition, for the perpetuity 
of the race, through the co-relation of the sexes. . . . The parties by marriage 
have become subject to the law of husband and wife, and thenceforth they are 
by law declared to be one in the status of wedded life, — panoplied in all the 
attire of purity, and invested with the springs or fountains of life, from which 
flow the streams of parental, filial, fraternal, and social bliss. (See 1st Bishop 
M. & D. § 3.) No mere contract is so fruitful of human joy; no other status 
is so high in the scale of being, and no other relation leads to such joyful 
results.” We can only refer for a parallel to Commonwealth v. Stauffer, 10 Barr, 
350, 353, where it is said (the quotation is from the opinion of the court below) : 
“The principle of reproduction stands next in importance to its elder born 
correlative, self-preservation, and is equally a fundamental law of existence. It 
is the blessing which tempered with mercy the justice of expulsion from Paradise. 
It was impressed upon the human creation by a beneficent Providence, to multi- 
ply the images of himself, and thus to promote his own glory and the happiness 
of his creatures. Not man alone, but the whole animal and vegetable kingdom 
are under an imperious necessity to obey its mandates. From the lord of the 
forest to the monster of the deep; from the subtlety of the serpent to the inno- 
cence of the dove; from the celastic embrace of the mountain kalmia to the 
descending fructification of the lily of the plain, all nature bows submissively to 
this primeval law. Even the flowers which perfume the air with their fragrance, 
and decorate the forests and fields with their hues, are but ‘ curtains to the nup- 
tial bed.’ The principles of morality, the policy of the nation, the doctrines of 
the common law, the law of nature and the law of God, unite in condemning as 
void the condition attempted to be imposed by this testator upon his widow.” 


VIRGINIA. 


Enp or THE Repetition. —Unitep States Circuit Court. District or 
Vircinia.  Bigler v. Waller. On the 10th of May, 1860, the plaintiff owed 
the defendant a sum of money as the balance of purchase-money agreed to be 
paid for real estate sold to the former. ‘The principal question in the case 
was whether interest should be allowed for the period during which intercourse 
between the parties and between the parts of the country in which they 
respectively lived was suspended by the civil war. The court (Cnaser, C. J.) 
held that it could not be allowed, and decided that the period during which it must 
cease to run was the interval between April 19th, 1861, the date of the blockade 
proclamation, and May 26th, 1865, the date of the removal of the executive 
department of the government of Virginia from Alexandria to Richmond. The 
Supreme Court has recognized the 2d August, 1866, as the date of the end 
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of the Rebellion intended by the Abandoned and Captured Property Act, and 
some other legislative provisions. We do not understand the chief justice as 
deciding in Bigler v. Waller any thing more than that under the particular cir- 
cumstances of the case a different date must be used. 


WISCONSIN. 


Tue Hon. Byron Pare, an associate justice of the Supreme Court of 
Wisconsin, died on the 13th of January at his home in Madison. 


WYOMING. 


Tne Woman-Lawyer Movement. — ‘‘ There are now fourteen women in 
the medical department of the Michigan University, and one in the law depart- 
ment. That one is Miss Sarah Killgore, who spent the last year in the law 
school of the Chicago University. Upon Miss Killgore entering the law depart- 
ment at the commencement of the present term, the three hundred law students 
of the university welcomed her with cheer upon cheer, and requested Prof. 
Walker to deliver an address upon the occasion, she being the first woman ever 
admitted to the law department of this noble university. Miss Killgore in a letter 
to a friend says: ‘I think the ladies may not only consider that they have a right 
to the benefits of this institution, but that they will be cheerfully and heartily 
welcomed, and it is for them to make its future as glorious to women as its past 
has been to men.’” We take this paragraph from the Chicago Legal News. In 
another number of the same journal we find a statement that Mrs. Ada H. Kep- 
ley, who graduated at the Chicago Law School last winter, has been admitted to 
practice by Mr. Justice Decius, at Effingham, Ill., notwithstanding the recent 
decision of the Supreme Court in Mrs. Bradwell’s case. In another number we 
find a paragraph to the effect that ‘* Miss Frances Rutherford, the City Physician 
of Grand Rapids, Mich., was sworn into office by a woman notary public.” 
Towa has provided by a law, passed at the last session of her legislature, for the 
admission of women to the bar. 

And now we find in the Legal News a curious letter from Mrs. Esther Morris, 
‘the first woman justice of the peace in America.” 


Soutn Pass Crry, Wrominc TERRITORY. 

My pear Mrs. Hooker, — After this long delay I would return many thanks 
for your kind letter, your sensible report, and more than all, for the strong right hand 
of fellowship. 

So far as woman suffrage has progressed in this territory, we are entirely indebted 
to men. . . . Circumstances have transpired to make my position as justice of the 
peace a test of woman’s ability to hold public office, and I feel that my work has 
been satisfactory, although I have often regretted I was not better qualified to fill the 
position. Like all pioneers, I have labored more in faith than hope. I have assisted 
in drawing a grand and petit jury, deposited a ballot, and helped canvass the votes 
after the election, and in performing all these duties I do not know as I have neglected 
my family any more than in ordinary shopping, and I must admit that I have been 
better paid for the services rendered than for any I have ever performed. In some 
thirty civil actions tried before me, there has been but one appeal taken, and the judg- 
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ment was affirmed in the court above ; and in the criminal cases also before me there 
has been no call fora jury. My family consists of a husband and three sons, all of 
whom have been more ready to assist me in the performance of my official duties 
than in my domestic affairs. My term of office expired November first, and I sent 
you a paper with an account of a supper given by the new officers, and notice of my 
retirement from office. My idea of the woman question in Wyoming is, that while 
we enjoy the privilege of the elective franchise, we have not been sufficiently edu- 
cated up to it. The election here, and agitation of woman’s voting, has caused us to 
think, and has placed us far in advance of what we were, and I now think we shall 
be able to sustain the position which has been granted us.” . . . 


GREAT BRITAIN. 


The past quarter has been singularly uneventful in matters of legal interest. 
The war seemed at one time likely to give rise to questions of international law of 
no little importance ; but the war and the questions have ended together. The 
doctrine of ‘‘ benevolent neutrality,” after a fitful and feverish life in the brain 
of Count Bernstorff, has passed away, and even the law of contraband has 
received little or no illustration from the French and Prussian courts. Inter 
arma silent leges has been true of the present war in a different sense from 
that in which the maxim is generally used. The appointment of the Joint Com- 
mission for the settlement of the Alabama claims and the Fisheries question is 
of course interesting on both sides of the Atlantic. 

We notice one or two cases of general interest. In Ricketts v. Harling, decided 
by Vice-Chancellor Malins ( Weekly Notes, Dec. 17, 1870), a bill was filed for the 
administration of the estate of one R., who by his will bequeathed the dividends 
on American bonds owing to him at his decease to executors upon trust to pay 
arrears of certain annual allowances. At the time of the testator’s death he 
owned some American bonds, the dividends upon which had fallen in arrear, and 
bonds had been given by the State for the amount of the unpaid dividends. 
The Vice-Chancellor decided that the bonds which were given in substitution for 
dividends could no longer come within the meaning of dividends upon the bonds, 
but must be considered as capitalized. 

In Godard y. Gray (Q. B., Weekly Notes, Dec. 17), the plaintiff declared on 
a judgment of a French tribunal averred to have jurisdiction in that behalf. It 
appeared that the French court awarded judgment upon an erroneous con- 
struction of an English contract, and the question arose whether this mistake 
of English law by the foreign tribunal was a bar to the action brought in 
England to enforce the judgment. The question arose on a demurrer to the 
second plea, which set out the proceedings in the French court. The court held 
the plaintiff entitled to judgment, BLackBurN and MELLor, JJ., on the ground 
that where a court of competent jurisdiction has adjudicated a certain sum to be 
due from one person to another, a legal obligation arises to pay that sum, on 
which an action of debt to enforce the judgment may be maintained; and that 
the judgment debtor is not relieved from this obligation merely by showing that 
on the face of the judgment it appears to have been founded ona mistaken notion 
of the English law. Hannen, J., on the ground that the defendant by appearing 
in the suit in France submitted to the jurisdiction of the French tribunal, and 
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thereby created a prima facie duty on his part to obey its decision, and also that 
it was the duty of the defendant to bring to the knowledge of the French court 
the provisions of the English law on which he relied, and having failed to do so, 
he must submit to the consequences of his own negligence. 


An Ancient Court. — We notice a quaint civic ceremony in connection with 
the corporation of London, which was performed in the Guildhall, only on 
account of the probability that it will be the last of its kind. It was the meeting 
of what is called a Court of Hustings, which was held on the dais at the eastern 
end of the Guildhall, in the presence of the Lord Mayor and the sheriffs, who 
were attended by the sword and mace bearers. There the common crier (Mr. 
Beddome) made the opening proclamation in these terms: ‘‘ Oyez, Oyez, Oyez! 
All manner of persons who have been five times called by virtue of any exigent 
directed to the sheriffs of London, and have not surrendered their bodies to the 
said sheriffs, this court doth adjudge the men to be outlawed, and the women to 
be waived.” After this the business of the court was transacted, consisting on 
this occasion merely in the registration by Mr. Tee, one of the attorneys of the 
Mayor's Court, of a deed in connection with the Hale Scholarship at the City 
of London School. This being done, the court was formally closed with another 
quaint proclamation, ordering all manner of persons who had any thing to do at 
the Hustings of Pleas of Land, to ‘‘ keep their day” there again at the next 
court. With this the ceremony, which lasted about five minutes, ended. The 
Court of Hustings is the oldest court in existence in England. Mr. Corrie, the 
Remembrancer, has recently given notice of his intention to apply to Parliament 


for a bill to abolish it, and to confer its powers and jurisdiction on the Mayor's 
Court. — The Law Times. 


Tue AustTraLiaN Bar. — We find in the Law Times, an account of the Aus- 
tralian bar, which goes far to show that the conditions of life in new countries have 
a tendency to produce strikingly similar professional results, whether the country 
be in the Eastern or the Western Hemisphere : — 


In Australia, as in America, a greater range of attainments is required in the law- 
yer than in England. There the practice of the professions is diverted into a number 
of different channels, all tributaries of the same stream, it is true, yet all flowing dis- 
tinct. Once in the current of one of these streams, and it is but rarely that the prac- 
titioner leaves it. He works in a groove, and never attempts to escape from it, and 
usurp a position in the parallel ones occupied by his legal brethren. Each man has 
his allotted post at the machine, which grinds justice alike for rich and poor, and which 
works with an evenness and regularity unknown in communities of more recent 
growth. Here, as in America, things are widely different. The practice of the law 
requires a more varied, and, it may be, a more irregular training. A man must not 
confine himself altogether to one particular branch. He must be willing, and as far 
as possible, competent, to undertake business of the most varied description. . . . In 
England the lawyer is the creature of routine, his intellect cramped and constrained 
to the study of his one special vocation ; here he is at once counsellor, advocate, poli- 
tician, and man of the world. Many only enter the law as an introduction to political 
life, and use Blackstone as a stepping-stone to the senate. Others again thus qualify 
themselves for places of profit under the Crown, and have no ambition beyond a 
Crown prosecutorship or chairmanship of general sessions. . . . We have some who 
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rely solely on their profession for their advancement. The majority of these pertain 
rather to the class of advocates than of jurists. They may lack the technical knowl- 
edge and profound erudition of the English lawyers, but they display to a greater 
extent the power of language, fluency of speech, and readiness of wit, for which the 
Irish bar is especially famous. The ponderous arguments, the patient study, the com- 
plete learning, which are the characteristics of the lawyers of England, are replaced 
here by common-sense reasoning, clothed in eloquent language, and relieved by humor. 
The battle is not to the strong, but rather to the light, the agile, and the adventurous. 
The procedure is confused and reversed (sic), and the regular and graduated scale 
of preferment in force in England 1s unknown here. Seniors do not hesitate to accept 


junior business, and we eee juniors usurping the places of their leaders. Nothing is 
settled, nothing is certain. . . . 


Juries. — Our jurymen are now to be paid by the State, and it is more than 
ever important that their reputation should be sustained at its highest standard. 
In the case of Praeger v. The Bristol and Exeter Railway Company, which came 
before the Court of Exchequer Chamber last week, Sir Joun KarsLakr, who 
represented the company, made a disparaging observation upon juries to the 
effect that it was of no use trying a case of railway accident before a jury, as 
they were sure to find against the company. Mr. Justice Lusu, and Mr. Justice 
Brert, at once dissented somewhat warmly from this view, and Chief Justice 
Cocksury, in the course of his judgment, alluded to the remark as follows: — 
‘Sir J. Karslake has suggested that it would have been of no use to have a 
new trial, for that a new jury would be sure to find the same verdict, and rather 
invited us to protect railway companies against the verdicts of juries. This 
would be a very unconstitutional proceeding. Trial by jury is the proper mode 
of trial, until the legislature think fit to alter the law; and at all events, latterly, 
I think there exists every disposition in jurors to be fair between plaintiffs and 
companies ; and I, for one, must say that I think that where there is any evidence 
at all, and the jury have found a verdict, it is not for courts to be subtle and 
astute, to find reasons for setting verdicts aside on the ground that there was no 
evidence to go to the jury. We ought not to be over anxious and over acute to 
do this, if there was evidence in which, morally speaking, the jury were war- 
ranted in finding their verdict.” As a matter of fact, juries of late have shown 
a disposition to protect companies. Lord Chief Justice Bovitt remarked, in 
the course of the last Guildhall sittings, that in six cases against companies which 
had come before him, the jury had found for the company. — The Law Times. 


REGIsTRATION OF DeEvs. — The absurdity of having registries for deeds in 
some counties and not in others is illustrated by a case which was reported last 
week, viz., Re Russell-road Purchase-moneys, before Vice-Chancellor Matins, 23 
L. T. Rep. x. 8. 839. That was a case involving a question of priority between 
incumbrances having equal equities, one of whom had taken the precaution to 
register his security in the Middlesex registry. ‘‘ If,” said the Vice-Chancellor, 
‘this were res integra, every principle of propriety, in my opinion, would be in 
favor of this court holding that the registration of the security ought to give 
priority. It ought to be the duty of a man subsequently dealing with the prop- 
erty to look at the register to see whether any prior incumbrance is registered.” 
But his Honor allowed a decision in Ambler’s Reports (p. 678), to govern his 
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own; it being laid down in that case that registration in the Middlesex registry 
was not constructive notice to a subsequent equitable mortgagee. Possibly Vice- 
Chancellor Matrxs would have been upset had he decided otherwise, but this 
makes it all the more desirable that legislation should institute a general system 
by which registration in a public office should give security to incumbrances on 
property. At present the registries are snares, and registration a delusion. — 
The Law Times. 


[From our London Correspondent.} 


To tue Epirors oF THE AMERICAN Law ReEvIEWw. 

GENTLEMEN, —Judgment has just been given by the Privy Council in the two 
cases mentioned in my last letter, those of Mr. Purchas and Mr. Voysey. In the 
latter case, although there was little doubt as to what the decision of the Court must 
be, much curiosity was felt as to the terms in which it would be expressed, since a 
large and increasing number of clergymen holding more or less heterodox views have 
begun to feel uneasy at their position in the Established Church, and justify their 
conduct in remaining in it only by declaring that the legal is the measure of the 
moral obligation. When I say “increasing,” I do not mean that there is necessarily 
more heterodoxy than formerly, — although it seems probable that this is the case, — 
but that clergymen and laymen too are growing more sensitive in matters of conscience, 
and feel more difficulty in taking texts which they do not exactly agree with than was 
the case fifty or even thirty years ago. The judgment depriving Mr. Voysey of his 
benefice, although it professes to recognize and confirm that given by the Privy Coun- 
cil in the Essays and Reviews case, does really, as every adverse judgment must do 
to some extent, narrow the bounds of clerical freedom. Mr. Voysey had contended 
that as there are certain real or apparent inconsistencies in the thirty-nine articles, he 
was free to state parts of them in the meaning which he put upon them, and virtually 
reject every thing else in them which seemed to him inconsistent with his views of 
truth ; and that inasmuch as writers of weight and popularity in the Church of Eng- 
land had differed very widely in their views as to the teaching of the articles and the 
prayer-book, he was at liberty to contradict and reject any part of this teaching, so 
long as he did not actually traverse the articles in terms. Both these contentions, 
which in a legal point of view were obviously untenable, have been explicitly con- 
demned by the Privy Council, and the claim to deny the inspiration or authority of 
large passages of Scripture on the mere ground of the writer’s disagreement with the 
doctrines they contain has been disallowed. Into the details of the judgment it is 
unnecessary to go. Coming as it does after several decisions in favor of freedom, it is 
important as showing that there are substantial although not very well-defined bar- 
Tiers to the right of a clergyman to question the doctrines of the standards, and to 
exercise his own judgment in accepting or rejecting parts of the Bible. The points 
involved in the other case, —that of Mr. Purchas, a clergyman at Brighton, were of 
avery different nature. He is one of the most advanced among the so-called ritual- 
istic party, and had been in the habit of mixing water with the sacramental wine, 

" standing with his back to the congregation while “ consecrating the elements,” and 
wearing a variety of vestments not often seen, until of late years, in Anglican 
churches, but regularly worn by priests of the Roman Catholic church. These and 
other practices which it would be tedious to dwell on, have all been condemned; and 
the Tractarian party already alarmed by the decision in the similar case of Mr. Mack- 
onochie, of London, are very indignant, and are beginning to discuss loudly the pro- 
priety of quitting the Established Church. As a matter of law, the judgment has 
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the approval of the bulk of the profession ; but the political aspect of these decisions 
is of course far more important than their legal aspect: and it may be predicted that 
although the large majority of the Anglican ‘laity are well satisfied with seeing 
extreme parties checked, such checks are likely to produce secessions from the 
establishment ; and the establishment already threatened from without cannot long 
survive secessions which will swell the ranks of those who advocate a voluntary 
system. 

Three acts passed in the course of last session have been the means of calling pub- 
lic attention to the importance of providing a better machinery for the drawing and 
revising of our statutes, — a subject which has been ably dealt with in a book recently 
reviewed by you, — Mr. Holland’s “ Essays on the Form of the Law.” One of these, 
the Married Woman’s Property Act, originated in the House of Commons, was then 
greatly cut about and modified by the House of Lords, and eventually passed, rather 
in a hurry, in the shape which the timid conservatism of the Lords had given it, 
Although it was the product of the wisdom of several eminent lawyers in the upper 
house, it now turns out to have brought the law into an infinitely more perplexed and 
doubtful condition than it was before, and produced various anomalies which can 
hardly have been intended. For instance, it gives a married woman the right of suing 
in her own name on certain contracts made by her after marriage without exposing 
her to the corresponding liability of being sued; and while making her separate 
property liable for debts contracted by her before marriage it relieves a husband from 
all liability for a wife’s antenuptial debts, even in cases where the wife may have no 
separate estate to answer them. A second statute, the Juries Act of 1870, has proved 
so unworkable that a bill has already been carried through Parliament, and received 
the royal assent by which some of its enactments are repealed. When such things 
can happen, it is clearly time that steps were taken to provide for the examination of 
every bill by a body of competent lawyers who should be held responsible for its tech- 
nical correctness, and the consistency and definiteness of its provisions. It is some 
comfort to know that neither of these unlucky acts proceeded from the office of the 
government draughtsman, Mr. Thring, who has rendered so much service by intro- 
ducing a more uniform method of statute-drawing. The fate of the third act illus- 
trates the perils of consolidation. A bill was brought in last session by the Chancellor 
of the Exchequer for the inclusion in one statute of the Stamp Laws, and on his 
assurance that it was nothing but a consolidation act, not altering the substance of the 
law, it was allowed to pass with little discussion. It now turns out to have made a 
serious change in the law by imposing a duty on documents of foreign stock, which, 
whether or no it could have been enforced under the old law (for this point is dis- 
puted) had at any rate not been actually enforced. The enforcement of this duty 
having produced quite a commotion in the City of London, the Chancellor of the 
Exchequer was appealed to; he declared what indeed had been known, that he was 
quite innocent in the matter ; and the upshot is that the new duty has been virtually 
abandoned, and will probably be repealed. Such a miscarriage is an ill augury for 


future consolidation acts ; yet it is only by means of such acts that the hopeless con- 


fusion of our statute law can be cured ; for a thorough codification of statutes is still 
very far distant. 


A criminal case which is reported in the papers as I write has set in a strong light’ 


the absurd consequences which may flow from the view our law takes of the position 
of married women. Not long ago a daring and successful robbery was committed in 
London by aman named Torpey, and his wife, who, having hired apartments, induced 
a Bond Street jeweller to send one of his shopmen with diamonds of very consider- 
able value for inspection. While pretending to look over the jewels, Mrs. Torpey 
came behind the shopman and placed over his mouth and nostrils a handker- 
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chief saturated with chloroform or some other stupefying agent, while the husband 
seized his arms. As he became senseless they pinioned him, and made off with 
the jewels, the wife having part of them. Some days after, the wife was caught 
at Leamington, the husband having got away to Belgium. On the trial of the wife, 
the recorder, as in duty bound, told the jury that the presumption in such cases was 
that the wife was acting under her husband’s control, at the same time intimating 
pretty clearly his own opinion that there was sufficient evidence to show that in this 
instance Mrs. Torpey was a free agent, an accomplice, and not a helpless tool. 
The jury, however, after only seven minutes’ deliberation, acquitted the prisoner, 
who will no doubt proceed to join her husband on the continent, where the spoils 
of the jeweller will keep them in comfort for some time. This result has caused 
much surprise, for there was no reason to believe that the wife was under any sort 
of coercion; and the robbery was one in which she had clearly been guilty of per- 
sonal violence. So that people are beginning to ask whether now when women are 
claiming all the privileges of freedom, and gaining a good many of them, it is not 
time to dispense with some of the immunities to which their supposed state of sub- 
jection gave rise. 

A case has lately been decided on the subject of errors in telegraphic messages 
which may have some interest for your readers; I mean Henkel v. Pape (L. R. 6 
Ex. 7). Here A. sent a message by telegraph, intending to order three rifles from 
B., but owing to a mistake on the part of the telegraph clerk the order as received by 
B. was for fifty rifles, which he supplied. It was held, that B. could not sue A. for 
the price of the fifty rifles. Upon this decision two remarks may be made. It seems, 
when taken along with Playford v, U. K. Telegraph Company (L. R. 4 Q. B. 706), to 
deprive the recipient of a message, who suffers by an error in transmission, of any 
remedy for his loss ; although it is just possible that an action may lie against the tele- 
graph clerk for negligence. And secondly, it rests on a rather singular view of the 
law of agency. “ The telegraph authorities are,” says the courts, “only agents to 
transmit the message in the terms in which the sender delivers it to them.” But if 
this view be adopted, it is hard to see how a principal can in any case be made respon- 
sible for the negligence of his agent, since every principal means that his agent should 
do correctly that which he is employed to do. The decision is, in one respect, of con- 
siderable importance, since, as the telegraphs in England now belong to the Crown, 
there is no possibility of obtaining redress from the telegraphic department of the Post 
Office ; and so, in point of fact, the recipient of a message who suffers from the neg- 
ligence of the telegraph officials, is without any remedy. 

The Lord Chancellor’s bill for the fusion of legal and equitable procedure, is, it 
seems, to be introduced first into the Commons, and not, as last year, into the Lords. 
In my next letter, I hope to be able to give you some account of its provisions and 
its reception by the profession. 


Lonpon, March 3, 1871. 
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ENTITLING OF ADMIRALTY CAUSES in rem. 


To Tue Epirors or tHE Law Review: — 

An admiralty suit in rem, is an inquiry respecting a thing. The res is the subject 
matter. All the world may be parties, either libellants, claimants, or petitioners, 
The case may assume many new forms and features as respects persons, in the course 
of its history. Consequently, such proceedings are entitled of the res, and not of the 
various persons who may take part in the controversy. This mode of designating 
the suit is not only scientifically correct, but it is an aid to the memory. How much 
more do the names of ships, often extrinsically interesting, or affecting the imagination, 
impress themselves on the memory, than do the John Does and Richard Roes of the 
common law! Who fails to remember the points decided in the Genesee Chief, the 
Antelope, Cassius, Alexandra, or Amy Warwick? 'This nomenclature is also convenient 
as informing the reader at once that the suit is in rem, and not in personam. 

This mode of entitling suits in rem has always been followed in the English 
admiralty reports. In this country there are, we believe, no exceptions to it in the — 
District Court reports of Ware, Daveis, Sprague, l’eters, Gilpin, Bee, Olcott, Crabbe, 
Blatchford, and Howland, Abbott, Benedict, and Newberry. Judge Story was very par- 
ticular in his Circuit Court reports, Gallison, Mason, Sumner, and Story, and the style 
has been continued in this circuit in the reports of Woodbury & Minot, Curtis, and Clif. 
ford, and is followed in Blatchford, and McLean. There are but few exceptions to this 
rule in the reports of any of the District or Circuit Courts, and those evidently acci- 
dental inaccuracies. 

In the Supreme Court of the United States, in the purer times of Wheaton and 
Cranch, the entitling was correct, and it has been generally restored by Black and Wal- 
lace ; but in the interregnum of Peters and Howard, no rule was followed in this respect, 
as, indeed, in most other respects. In making up the title at the head of the case, all 
the names and positions of parties were usually put in. As in 7 Peters, 324, “ Sylvan 
Peyroux, &c., §-c., Claimants of Steamboat Planter, Appellants, v. William P. Howard § 
Francis Varion, Libellants ;” or, in 19 Howard, 359, “ Samuel F’. Pratt §- Edward P. 
Beales, Claimants of Steamboat Sultana, Appellants, v. Charles M. Reed, Libellant.”” Then, 
for the running-title, at the tops of the pages, instead of “ The Plunter,” and “ The Sul- 
tana,” the reporters select two names of persons, as in a common law suit, and the _ 
cases become entitled “ Peyroux v. Howard,” or “ Pratt v. Reed.” But often in suits 
in rem in Peters or Howard, no name of the res appears anywhere, and no indication 
that the proceeding is other than a personal suit at common law. So, the cases of 
the Laura, Sultana, Neptune, Hornet, Orphan, Planter, and Fashion, in the District and 
Circuit Courts, reappear in Howard, under the titles of Thomas v. Osborn, Pratt v. Reed, 
St. John v. Paine, Lawrence v. Minturn, Raymond vy. Tyson, Peyroux vy. Howard, and 
Allen v. Newberry. I observe that the Chief Justice, in his opinion in the Grapeshot, 
in the last (9th) volume of Wallace’s Reports, has cited two of these cases by their 
proper names, notwithstanding Howard’s running-titles. He says, p. 187, “in the 
case of The Sultana, reported under the title of Pratt vy. Reed;” and again, p. 188, 
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“The case of The Bark Laura, reported as Thomas v. Osborn.” We suggest that in 
future editions of Peters and Howard, and in indexes and digests, the cases so mis- 
entitled be cited by their proper designations, with the others added, as has been done 
already by some writers on admiralty and prize law, thus: The Sultana (Pratt v. 
Reed), 19 How. 859; The Orphan (Raymond v. Tyson), 17 How. 53, &e. 

It is not correct to entitle an admiralty case, as of a person against a ship, as Jones 
vy. The Taranto. This is sometimes done, but is irregular. There is a subject-matter 
before the court, and persons may shift their relations. In the appellate courts, the 
titles would have to be reversed. The one title is simple and uniform, and follows the 
case through ali the courts. 

I notice that in indexes, it is not unusual to place suits in rem under the letter 
T., as in 9 Wallace, all the suits in rem are arranged in the alphabetical order of their 
names, under the word “ The.” This seems to me needless, yet as each case is also 
indexed under its own capital letter, no inconvenience is caused. But in the last (2d) 
volume of Benedict’s useful and carefully prepared District Court reports, all the 
suits in rem, fifty-one in number, are indexed under the word “ The,” and nowhere else. 
It was not so in his first volume. Looking for The Circassian, which had been reported 
in the daily papers, it was not under the letter C., and my finding it was accidental. 
Not only does Mr. Benedict put all his cases in rem under the word “The,” and 
nowhere else, but all the cases in which the United States is plaintiff are under the 
word “The,” and none under the letter U. So, as to the cases where corporations 
are parties, in personal actions. The Baltimore and Ohio Railroad vy. Egbert, is only under 
the word “ The.” This index is four pages, and one page and a half of these are under 
the word “ The.” If index books and the indexes in digests should adopt this course, 
all our searchings will be under one letter, and that letter would be, perhaps, one-third 
of the book. 


Deu., February 23, 1871. 
To THE Epitrors oF THE Law REVIEW: — 


I regret, as one of your subscribers, to read in the January number of the Law 
Review, what, to say the least, is an uncandid report of the case of Wm. Minot, .Jr., v. 
The Philadelphia, Wilmington, & Baltimore R. R. Co., lately decided in the United States 
Circuit Court for the Delaware District. It purports to be a full report. The decision 
of Judge Srronc is introduced with the expression, “We give the material parts of 
the opinion.” No one not acquainted with the case would be led to suppose that any 
other question was involved than the one stated. Yet, in fact, the act of the legisla- 
ture drawn into question imposed upon the Railroad Company three distinct taxes, two 
of which the court sustained ; to wit, the tax on the capital stock, and the tax on the 
net earnings; and the other, i.e. the tax on the rolling-stock, the court held to be 
unconstitutional. It is difficult to see why, if the report is made in the interest of the 
public, the first two questions and the decision upon them should not have been 
presented ; and I am persuaded, therefore, the report as it stands, must have been 
furnished to you by some one in the railroad interest, and that you have not seen the 
full statement of the case. I beg leave, therefore, to send you by this mail, one of the 
printed copies. For myself, I have no sort of connection with the case, nor interest in 
it; and should not have taken this trouble but from a sense of duty to you as a sub- 
scriber, believing that you must have been imposed upon. 


We are very glad to print the above letter, as it gives us an opportunity of explain- 
ing, what our correspondent apparently does not understand ; the principle upon which 
cases are stated in the “ Summary of Events.” We do not profess to give every point 
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decided in a case, unless they are all of public interest ; we select such points as we think 
generally interesting, and publish those. In looking over the opinion of Strong, J., 
in the case referred to, we thought that the only question of general interest presented, 
was that of the tax on inter-state commerce ; and we still think so. As to our state- 
ment that we gave “the material parts of the opinion,” we meant, of course, the 
material parts of the opinion with reference to this tax. If the “Summary” pur. 
ported to contain digests of cases, there might be some ground for our correspondent’s 
complaint. Our selection of language may be open to the charge of a slight inaccu- 
racy. 

The report of the case from which we made our extract was full and complete. 
Like many others it was furnished us by one of the parties in interest, but our corres- 
pondent will be glad to learn that he did not impose upon us. 
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